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Preface

The protection of individuals against arbitrary inrcrfcrf:ncc by the 'S[E_:z :}nf
their family life is one of the most fundamental and L_mpcrmn:dngds ;
defence guaranteed by numcerous supranational and nanona.l standarc I, 1;1(;
cluding Article 12 of the Universal Declaration ofHur{mn Rights, Article

of the UN Convention on the Rights of the Child, Arrticle 8 of the European
Convention on Human Rights, Article 7 of the Charter of Fundamental
Rights of the European Union and Article 6 of the German Basic Law — the
state must leave the primacy and autonomy of parents in the care and up-
bringing of their children fundamentally untouched. In the modern stare,
however, this also includes the protection of family life: the state monitors
the care and upbringing of children by cheir parencs. It counters parental
misconduct and ensures cthat parental actions are in line with the best inter-
ests of the child.

The standards for the limits of state intervention in family life are difficule
to define due to the diversity of living conditions. However, the central idea
is always the welfare of the child, which must be given priority. Stare inter-
vention must do justice to this. In addition, the intervention musrt always be
proportionate and — as Article 8(2) of the European Convention on Human
Rights states —necessary in a democratic society. The existence and effecrive-
ness of institutional guarantees and protective mechanisms designed ro limit

state intervention and prevent wrong decisi ial i
; ecisions are of crucial impor i
this context. e
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X1l Verwort

internationalen Konferenzen am 28. Mirz und am 4, April 2022, Vo llem 3¢
die dort gehaltenen Vortrige gehe der vorliegende Band zuriick. Arkadiyg Wo.
darski hat die Herkulesaufgabe der Herausgeberschaft cines Sammelwerkes e
26 Beitriigen von 35 Autorinnen und Autoren mit der ihm cigenen Akrible yng
Hartniickigkeir tibernommen. Seine Frau Agata Wudarska har die miheyoll
Vorbereitung der Drucklegung der englischen Manuskripte mir vorbildliche;
Prizision und Ausdauer begleirer. Vor allem ihr verdanken wir dje Druck.
reife des Bandes. Fabian Biwe iibernahm das Korrekeurlesen und die Ver.
inheitlichung der Fuflnoten der deutschen Beitrige, wihrend Michell, Wrokel
bei der Formatierung wertvolle Hilfe leistete. An der Professur fiir Polnisches
und Europiiisches Privatrecht und Rechisvergleichung der Europa-Universiy
Viadrina hat Frau Dr, Liudmila Tiarova mit grofer Griindlichkeit und Zuver-
lissigkeit die Koordinierung mit den Autoren und die Manuskriptkorekiur
verantwortet. Auch ihr sind wir sehr zum Dank fiir ihre wertvolle Arbeit verp-
flichtet. Die Europa-Universitit Viadrina und das Collegium Polonicum haben
die Fortfiihrung und Vollendung des Projekees stets vorbehaltlos und une:
genniitzig unterstiitzt, Stellvertretend sei dem Dekan der Juristischen Fakulr,
Prof. Dr. Benjamin Lahusen, sowie dem amtierenden Direkeor des Collegium
Polonicum, Dr. Bartosz Jagura, sehr herzlich fiir ihre Unterstlitzung gedanke

Herzstiick des Werkes ist der Comparacive Final Report, den Arkadiusz Wu-
darski konzipiert und strukcurierc hat, aber niche mehr fertigstellen konnte,
Mark Henaghan und Jean Choi haben die anspruchsvolle Aufgabe iibemom:
men, das Projekt zu Ende zu bringen. Ihre luzide und informative Darste-
lung, fiir die wir zu groem Dank verpflichret sind, zeige dle groflen Linien
der Problematik des Forschungsthemas auf. Sicherlich hitce Arkadiuse War
darski an diesem Beitrag scine Freude gehabr,

In den ,,Schriften zum deurtschen, ey ropdischen und vergleichenden Zivil4
Handels- und Prozessreche® hat das Werk eine wilrdige Heimat gefunden
Der Herausgeberin und dem Herausgeber der Reihe, Frau Prof, Dr. Nind
Dethloff. LL.M. und Herrn Prof. Dr, Dr, h.c. Hans Friedbelm Ganly sovte
dem Verlag Ernst und Werner Giescking danken wir herzlich filr dic M.f'
nahme in die Reihe und dje Férderung dieses vielleicht ecwas ungewdhnle
chen Projektes. Herr Dr. Jobst Conring har die Drucklegung in Jeder Hin
sicht vorbildlich und zugewandr begleite,

Dc:: Band hitte niche erscheinen ksnnen ohne die groRzligige Forderung des
Projekres durch die Deutsch-Polnische Wissenschaftsstifrung, der wir auch
an dieser Stelle herzlich Dank sagen.,

Michael Stire
Mariin Menn¢

Konstanz und Berlin, im Okrober 2025
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’ljhe current system for protection of children and adolescents in the Brazi-
lian legal system is based on the Constitution of the Federarive Republic of
Brazil of 1988, which imposes on families, society, and the State the duty wo
ensure children, adolescents, and youngsters their fundamental rights, with
absolure priority.! This legal protection is still, in some areas, a promise not
fulfilled where children in vulnerable situations are neglected by a non-inter-
vention policy thart has a clear social bias, differentiating berween wealthy

and low income families.

Childhood and adolescence protection has not always been guaranteed
through the principle of the best interest of the child. The previous docrrine

1 Constitution of the Pederal Republic of Brazil of 5 October 1988, art 227: Ir is duty of the
r“"‘“)" the society and the State to ensure children, adolescénts and youngsters, with absolute
priority, the rights to life, health, nourishment, education, leisure, professional training, cul-
ture, dignicy, respect, freedom, and family and community coexistence, in addition o safeguar-
ding them safe againstall forms of neglect, discrimination, exploitarion, violence, cruelty, and

Oppression,'



692 Carlos Nelson Konder | Cintia Muniz de Souza Konder
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“irregular sicuation of the minor” prevailed in Brazil until the enactmen; of
1T A
the 1988 Consriturion.

Historically, in Brazil, there was virtually no state in'tcrvention in pr?vidin
rotection to children and ad?lescents. The only assistance was provided by
individuals and the Church.? Abandc;?ed newborns were frc:quet‘\tly phy-
sically placed into a device called the ‘wheel of th?lex.poscd or‘wheel of
the rejected”? The mother or the [‘atl}er put the Chl(.ll into one side of the
wheel and turned the wheel to send him or her to the inner part Of:the buil.
ding, often a religious convent. T}?is practice devcl.oped wh.en Brazil was g
a Portuguese colony, and it prevailed ur:ml the mid-twentieth cv‘:nmry“ The
terminology is also representative of social strucrun‘ts. The ttirm abandoned'
did not appear in legal texts until 1890. The term ‘exposed’ was used 1o e
fer to a newborn abandoned withour any care (exposed to deat.h). The term
‘rejected” was used 1o describe a ‘civilised” and tolerable practice when the
newborn was left with more caution to allow his or her survival$

Brazil has many indigenous families from communities established in iis
territory before European colonisation. In the last Demographic Census con-
ducted in 2010, 305 different indigenous ethnic groups were identified. At
the time, 896,917 people declared themselves indigenous and out of thes,
57.7% lived in officially recognized indigenous lands, and 24.2% were un-
der the age of 18.% In the indigenous culture, adolescence is not recognized
‘because the child would pass ro adulthood, and what is meant in the Wes:

2 )R Cunha, Verbete temdrico, Estatuto da Criunga ¢ do Adelescente, Centro de Pesquisa ¢ Doce
meatagio Histérica Contemporinea (CPDOC) do Brasil (Rio de Janelro 2009) <hitpiliwws.
fgv.bifepdociacervoldicionarios/verbere-tematicolestatuto-da-erianca-e-do-adalescentes acer
sed 5 June 2023, "

3 The first wheels In Brazil were bulle In the 18th century — In Bahla in 1726 and o Rb .
Janciro In 1738, Moraliy among exposed child ren was high due vo lack of hyglene and .fO:‘JI!
shelters, For example, in Desterro (present-day Flociandpolis), from 1828 1o 1840, 61% ol ‘
367 exposcd children died befare reaching the age of one, The surviving ones were m:f"d'
familics who received payment from Mercy Houses in exchange for care unll the age of s>
Afeer thar, the child paid for his or her stay with work, “This exposure was an urhan practiced 5
became an everyday fact in Brazil, from the elghteenth century on, CRBS Moreira, in) ﬁf:;
A nflncia no Brasil: Século XVIIL; o5 enjeitados (Curiciba 2015) <hirp:/fainfanciadobrsi
b/ seculo-aviii-os-cnjeitados/> accessed 5 June 2023, ‘ ek

4 ML Marilio, ‘A roda dos expostos e a crlanga abandonada na hiswdria do Brasil' In MC
(org), Histdria Sociul da Infdncia no Rrasil (Sho Paulo 2016) SI. W

> JS Melo, "Breve histdrico da crianga no Drasil; conceliuando a infincia a partic do dch’rﬁf;mr
wrlogrifico’ (Rio de Janelro 2020) chtvps:Hcducnnopublica.ccn:icri.cdu.bt(aﬂ'&“""w‘

historico- da-crlanca-no-brasil-canceituando. a-infancia~a-partie-do-debate-hiscriof
accessed 5 Junc 2023,

X u
6 Insriuto Brasileiro de Geogrfia ¢ Estaistica (IBGE), ‘Conhega o Brasil, Populagi®s I'“:d
;‘}“““j;‘j:**'hse-mbmmnskunlm-o.bmmpopulmoarzosns.indtgmnhﬂ“”
unc 2023,

-__‘—_-—_.
7 AC Olivelra, '
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tern world as adolescence would be, on an intercultural unclemanding. the
stage experienced during thc. ri.tes of passage, f"'hi,Ch can last fll"om a few
days to months, buc with a distinct understanding’” However, since many
indigenous families now live in cities, and therefore attend urban schools,
adolescence is a more easily identifiable phase in the indigenous community.®

In the 19th century and much of the 20¢h century, the Brazilian legal system
did nor use the rerms ‘child’ and ‘adolescent’? At that time, both society and
the State had just begun to intervene in issues related to child protection,
There was a different trearment between children of those who belonged 1o
middle- and high-class families and children who received no social and le-
gislative support. Those two perspectives on children are called the ‘future of
the nation’ and the ‘problem for the nation’, respectively.® The furure of the
nation perspective is concentrated on the safeguarding, caring, protecting,
and defending of children, while the problem for the nation perspective is

focused on the prowling, watching over, repressing, correcting, and punis-
hing of children.!

Children and adolescents who did not have the protection of a structured fa-
mily experienced homelessness and lived in shanty towns and slums withour
facilities to maintain proper hygiene and were deprived of regular meals. The

tincipio da pessaa em deseavolvimento: fundamentos,

Interculural’, Revisza de Direiro ¢ Previs (RDP) 5(3) (204) 77-78,
8 Although the rlees of passage 10 adulthood are ditferent in cach ethnie group and It is diffi-
<ult to define the habirs thac

marked the passage from childhood to adulthood, Lucia Helena
Rangel describes the events In the Jamamadi indigenous people thar reference growth and
sociallsaion: 'One day, 2 boy who should be, an occasion, 12 years or so, took a eanoe alone
and rowed psteeam. The Capana Steean, a wibutary of the Purus River, is decp, full of tight
cueves and with a lot of currents. The boy left arvund noon and by the end of the afternoon
had not yet retuened, His parents began to express concern; time passed, the night approached,
nd the apprebension BIEW ok exeryane, but no one did anything, no ane wene after the boy,
they keps walting, There was no place for despair, enly cxpecration and worry; they could only
hope. Nighe fell and ery was suddenly heard, echaing from the seream. They all wept for joy;
sverybody ran 1o the margin: it was the boy arriving. They listened o the father's euphoric
spesch -~ “he succeeded, he succeeded]® The boy was greeted with screams and ovations, he had
trned Into a man, The father spent the next few days proudly telling of his son’s advenrure,
always tepeating ~ “he did ic"! LH Rangel, ‘Da infincia a0 amadureci flexa

:uma
sbre rltals de Iniciacdo, nterface — Comuni o, saiide, Educagda 3(5) (1999) 152 <hurps://
g ![I::rf.\ce,org.br!edkoﬁh‘-.!-n-s-agn-lmb accessed 5 June 2023,

word ‘minor was used in Brazil until the legislatars started to use the words ‘child’ and
‘adolescent’, .

RP Francisco, Pequenos desvalidos: a infincia pobre, abandonada ¢ operdria de Juiz de Fora
(1888-1930) (Tese de Dourorado apresentada an Programa de Pés-graduagio em Histéria

da Universidade Federal Fluminease, Nicergi 2015) 29 <harps:fiwww.hiscoia.off brissrictof
. t/1756.pdf> accessed § June 2023. v

Francisco, Pequenos desvalidos..., 29, -

aplicagdes ¢ tradugio
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51 he period of the irregular situation of the minor

In the 1920, attention had been drawn w the reasessmens of the care o
mhiors, “Ihe doscrtine of the criminal situation was unable w propedy deal
vt chiildhood problesns and led w the next phase of the irregular siszarion
of the slnor In 1923, Decres Mo 16,272 was issued, dealing with the auls-
twine 1o abandaned minors and so-called delinguents.” The decree covesed
vl lawr Iosurcs, sk as abandoned minors, suspenision and low of parental
paweer wnd yriardianship, and criminal law Issucs dealing with the rights and
nctions of minors charged as offenders, e also created the Private Coure of
Minora in the Federal Diserice,

In 1926, a slynificant case initiated the discussion about the need for desig-
hated places where children would serve their eriminal sentences, A 12ycar-
okl shoeshine boy named Bernarding was taken to prison after throwing
Palnt ae n client who refuscd 1o pay for his service, The police arrested Ber-
marding und placed him In a fail cell wich twenty adalis, where he was raped
ik brutidlzed, Whilo at the hospltal, Bernardino rold journalists abour his
triimatle experlence, the jourmnallss published the news,
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Bistoriadod)
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T VCE Mivanda, Tratado de Direito Privado (Rin de Janelra 1934) vol 1, 210,

‘!I b ‘A araniln e direlios humanos,..! 22212322,

0 Duvios N 16,272 0f 20 December 1923,

30 Mintwidln Pablico o Parand, 'ECA- Linha do empo sobre os dirchos das criangas ¢ dos

Wolossonie’ (I'urand) <hitpsilisice.mppr.mp,beferiancalPagina/ ECA-Linha-do-tempo-
Ybie-on.  rolionedle-celancas-s-adolescentess accessed $ June 2023,
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. .« opinion to the doctrine of irregular situarion,
T}ns Fasehl:c:i i?b(l;z;epof Minors.?' Intentionally published on 12c?)]
t;;zg’;;lc‘h ildren’s Day), the Code of Minors banned the wheel of the
and sought to protect abandoned children and so‘-ca'lled de‘lihquem
ver, the reality was different from what was provided for by law.2

Ming.
Clobe'
€Xposeq
s. Howe.

A military coup in 1964 started a period _of authoritafian rule in Brazil, Ty
was the beginning of dicratorships that mterfe.rcd with the stare’s abiliy
intervene in childhood protection. The Executive Branch was authorised
create the National Foundation for the Welfare of Minors.2? Minors wh
were abandoned, or considered delinquent, were considered irregular apg
essentially institutionalised. The logic of institutionalisation of children Wi
similar to adult incarceration: ‘to teach how o live in society, he o she Wag
withdrawn from society. An evident copy of the prison system, which, in
fact, was the keynote of this model of care’.*

The doctrine of the irregular situation was effectively adopted in Brazil with
the publication of the Code of Minors of 1979. Minors up to eightcen yeas
of age were considered to be in an irregular situation if they were deprivet
of conditions essential to their subsistence or legal assistance, victims of il
treatment or criminal offenders or displayed misconduct.?® This doctrine,
also called guardianship phase/system, started considering the minot inan

irregular situation as a subject under state protecrion, bur followed an inst-
tutionalisation approach.

4. The full protection of the child and adolescent

International rules on children and adolescents’ rights, such as the Universl
Declaration of Human Rights of 1948 and the Declaration on the Rightdf
the Child of 1959, made ic possible to change the legal system as it related @
children. The long re-democrarization process in Brazil, which started in i

late 1?705 and culminated with the 1988 Constiturion, paved the way forhe
docrrine of full protection of the child and adolescent.

21 Decree No 17.943-A of 12 Octob
22 R Westin, 'Cri il

i 19
0635 iam para a cadeia no Brasi] aré a década de 1920', Agéncia Senado +

o
EJSL chgpsziiwwwl2.scmdo.lcg‘bn'notlciasinmcriasﬂ015!07!07!crlanc;s-hm'?‘
no-brasil- " _
23 ActNo 4.5].3; 2e-a-decada-de-19205 accessed 5 June 2023,

f1 D
24 Cusha, A ecember 1964,

25 AaNo Barantia de direitos humanos.

'2223.
6.697 of 10 October 1979,
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The Constitution of the Federative Republic of Brazil of 1988% was the land-
mark of democratic reconstruction and the effective overcoming of the years
of dictatorial regime.”” It established fundamental rights and guarantees that
had been revoked during the dictatorship, prohibited discrimination against
children of any origin and between men and women, and erected the dignity
of the human person as a foundation of the Brazilian legal system. The 1988
Constitution guaranteed rights to the child and adolescent, ensuring them

absolute priority, imposing this responsibility to the stare, the family and
saciety.™®

The 1988 Constitution implemented the Councils. The Councils include
the parricipation of civil society in the writing and implementing of public
policies. Public Policy Management Councils (composed at the local, state
and federal levels) believe ‘Social Security, educarion, and children and ado-
lescents policies should have a democratic and decentralized character’. In
shorr, the Constiturion is considered ‘a hermeneutic turn in the conception
of the relevance of the rights of children and adolescents’.®®

The constitutional text establishes the doctrine of full protection and the
principle of the best interest of the child by recognizing thar the child is
considered a developing person, a vulnerable subjecr, and ‘must have specific
rights to be protecred’ ' The principle of the best interest of the child is
a guiding principle used in family courts and children’s and juvenile courts.
The best interest of the child principle is followed by the magistrate, lawyers,
public defenders and prosecutors to seek the solution that best meets the
interest of that child or adolescent, and not the interests of his or her parents,

—"——-—.__‘__
26 U Guimaries, ‘Discurso

proferido na sessio de 5 de outubro de 1988, publicado no DANC
de 5 de outubro de 1988,

Escrevendo u Histdria — Série Brasileira, Departamento de Taquigra-

fia, Revisio ¢ Redagio, CAmara dos Depurados, 14380-14382 <hueps:/iwww2.camaraleg be/
ativldndc~lcgisl:a:’.va"picnnrio.‘discursosfesr:n:\-cndohlsxur|.u"l5~ancs-da’-consli(uic.m‘dcsl')BBf
cmurituinrc-l‘)S?—WBSdeﬂ'Ulysscs%lOGulm.\mcs%!ﬂ-%EDDISCURSO%QO%%)RE\’l—
SADO.pdf> necessed 5 June 2023,

27 LR Barroso, ‘Verbete temdtico, 1988 Constitution’, CPDOC do Brusil <htep:/iwww.figv.br/
CP'—"°€I'JC'-‘TVDMICinnarlo&fl’:rbctc-temuricnf:onsthulcno-dc—l‘).‘mb accessed 5 June 2023,

28 Constiturion of 1988, art 227: "I Is the dury of the family, soclety and the State to guarantee

children, adolescents and young people, with absolute priorlty, the right to life, health, food,

educarion, lelsure, professional training, culture, dignity, respecr, freedom and family and
community coexistence, in addition to protecting them from all formis of negligence, diserimi-
nation, exploitation, violence, cruelty and oppression,”

29 E Racha, ‘A Constltulgio Cidada ¢ a instltucionalizagio dos espagos de partlcipagio sacial:
vancos e desafios’ in FT Vaz, ]S Musse, RF Santos (coords), 20 anas da Constiruigio Cidadd:
Avaliagio e desafio da Seguridade Social (Brasflia 2008) 136,

30 Mcs Moraes, ACB Telxclra, 'Comentdrios ao art. 227" in JJG Canotilho, GF Mendes,
IW Sarler, LL Streck (coords), Comentdrios & Constituipdo do Brasil (Sio Paulo 2013) 4610.

3 Moracs, Teixeira, ‘Comentarios...’, 4612.
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or or guardian. It establishes that children "as subjects susceprible 1, CXter.
t'-; | events that can produce bio psychosocial damage related o the trajectory
n - .
of human development, nacurally depend on adulss and, to this extent ape

‘ generational group that is in a privileged degree of social risk’»

.o irfluence on the full protection doctrine was also exerred by the Cop.
Teiﬁ;;ﬂf: the Rights of the Child, appro.ved by thc.Unitcd Natiops ,-':;
sembly in 1989 The text affirms that Chll.drcﬂ require special trearmey,
because of their vulnerability. The Convention upholds the importance of
the family, the value of the community ancl' the need for the chilg to be
educared in order to interact in the social environment, accord; N 10 the vz
Jues included in the Charter of the United Nations.™ It was preceded by th
American Convention on Human Rights, called the Pact of San Jose, Costa
Rica, which provided that children are entitled to the protecrive measures
required by their situation, and that they must be protected by their family,

society and the State. Brazil, however, ratified the Pact of San Jose not eatlieg
than 1992.%

The doctrine of the full prorection of children and adolescents was establis-
hed o overcome the phase of ‘social control of minors™ to move 102 stage
of ‘rights-based policy’”” The main difference berween the establishment of
assessing the risk in a situation and the irregular situation doctrine is not o
reduce the complexity of problems to mere patterns of conduct, producing
prejudiced and marginalising jargon of ‘misconduct’ or ‘suspicious attitude®

Nevertheless, remnants of the previous doctrines can still be detected in
society. Commonly, the mass media portrays children as delinquents inge-
neral, exploiting this imagery as a potential risk for ‘good citizens’? This
exploitation feeds the claims of conservarive sectors for more hospiralisz-
tion and commitment of children to institutions and for lowering the gt
for criminal responsibility, in contrast with the current legal frame of chil-

_—
32 Oliveira, Princlpio da pessoa,..’, 61,

33 Decree No 99,710 of 21 Navembe
in Brazll,

34 JRP Veronese, A protecio da crianga e do adolescente no direlro brasilelro’, Revistado Tdh:
-z;g;ﬂor do Trabalho 79 (2013) <hurps:fihdl handle.nec/20.500.12178/38644> accessed 5

35 Decree No 678 of ¢ No
Brazil,

¢ 1999 enacted the Convention on the Rights of the Chid

n
vember 1992 enacted the American Convention on Human o
. Seabra, Manual de Direite,., 53,
Cunha, ‘A garantia de direi .
ey de dircitos humanos, .., 2227,

garantia de direitos humanos,..', 2227,
MAA Lima, FMM Mo,

L3 “‘W
Crime, Castigo ¢ Recuperagio’: como adolescentes 10 1€ "
dos em uma série de tepartagens de uma TV brasileira', Intercom, Rev. Bras. Cltnc «
38(1) Uanvary/June 2015),
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dren’s rights.** In facr, indicators show an increase of adolescents subjecred
to hospiralisation orders, reflecting a strengthening of a punitive view in
this area.!! Such resistance to the current legal frame can be related to the
historical tradition of not perceiving child protection as a state affair, bur
exclusively a family one, since children in risk situations (i. e., abandonment,

neglect, family conflicts, addicrion, violence, etc.) would be the exclusive
result of a failed family structure.

IL Protecting children’s and adolescents’ well-being:
the contrast between legal frame and social reality

1. Legal dispositions that require administrative intervention

The constitution is che frame in which the full protection doctrine and the
best interest of the child principle gave birth to a protecrive legal order, al-
though the protective legal order is not fully implemented in reality. The
leading legal order is the Child and Adolescent Statute.2 ECA has been
considered one of the most advanced child prorection laws in the world.+*
This evaluation is based mainly on its broad list of rights guaranteed to chil-
dren, in spite of the difficulties of effectively implementing these rights. The
rights range from traditional provisions of right to life, health, speech and o
come and go, to more detailed provisions, such as denral care for children,
prenatal care for pregnant mothers, prevention of teen pregnancy programs,
registration of newborns, right to play and have fun and to enjoy family life.
With the goal of promoring the full protection of children and adolescents,
the ECA establishes that protection and help to children and adolescents
takes priority in any circumstances. Specifically, priority to children and ad-
olescents include services that are public or have public relevance (such as
health assistance), formulation and implementation of public social policies,
and allocation of public resources in related areas of protection to children
and the youth. In a country marked by social inequalities, and where fami-
lies are commonl

y the source of violating righs of children, this legal order
demands stace incervencion in family life.

40 E Rodrigues, ‘05 30 anos do Estatuto da Crianga ¢ do Adol

e os hori

possivels
8 partic da Justign Restauraciva: Influxos abolicionistas em tempos de expansio punitiva a par-
tr da extensio académica’, RDP 101) January/March 2021).
41 LT Souza

» S Albuquerque, |B Abolm,
#gdo de erlang

‘A Convengiio da Crianga & as limites na responsabili-
2019).

as ¢ adolescentes no Brasil: rupturas e permanéncias’, RDP10(2) (Apell/June

42 Estariito du Crianga ¢ do Adolescense — ECA, Act No 8.069 of 13 July 1990,
43 Moraes, Telxelra, 'Comenrarlos..., 4611.
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Child labour is prohibiled by the COIIIIiImi?H for children under f"“flu:n
years of age, and allowed from fuuuccl? ‘f’ sixteen years of age only unde;
the status of apprentice, Nevertheless, it is a frequent problem in Wy
In families with Jow income, it is common o ﬁ.nd children Participating i,
iflegal child labour, [n 2019, 1.7531 million children and adolescenty aged
5 1o 17 were in child labour in Brazil.®

Considering, Brazil's social inequalities, protecting vulnerable childrey fe
quires state intervention, especially in terms of education and health, "The
state Is responsible for compulsory and free basic education nationwide, Of
the 51.5 million students enrolled in basic education, 43,9 million study in
public schools (85.4%) and 7.5 milllon in private schools (14.6%) 46 Preggyre
from religious parents and religious organisations, which have a strong lobby
in Brazil, has led 1o implementing religious classes in basic public education,
although it is forbidden 1o adopt a specific religious bias and student en

listment for such classes is optional.”’ Home-schooling is not authorised by
courts while there is no specific act on the subject,**

In regard to healch, the unified public health system Sistema sinico de mide
promotes medical programs to address discases that usually affect children
and educational health campaigns for parents, educators and students, The

public health system makes child vaccination mandatory in cases recom-
mended by health authorities,

Brazil has a natlonal vaccinarion public program that freely provides four
teen vaccines against twenty diseases for children and adolescents up 1o fif
teen years old (the cost of this vaccination schedule in a private clinic would
be around a thousand dollars per child). However, vaccination rates hase

e
M MU Telieia, MDC Peduin, ‘A proteqin constitucional uos vulnersvels no didd
'2’::;':‘"‘" "'NP'-”*W"INIJJIm.l:n’hlrmgmldndc-ﬂndu.phplml6!03.“-; accessed § Ju
UNICIY, *Frabstho nfanl sumenia pela primelea ver em duas décadas.e aringe ¥
a3l de 160 milhingy o ctlangan e adulescenien na mundo' (10 June 2021) chiiprllo™
unIul'.m;.fhrnlI!cumunlnnlm—:lcnlmprcnui:rshalllﬂ-lnfluill-numanPf'“F‘]m ”
"“m'd"""1““1""‘"‘”I*-"lirll-wlal-dr-l(:()-mllhoun-d--cr]nncn-r-ddﬂl‘“'"',"'”
l'lll.lllliu'1 - ]“‘|'h.“illll'li‘“;?Udﬁ:’nl"ﬁ1fhl.l.%2(”'"!1“,‘420(;”“‘%(',“
u’““;lul'ihm%ml'umm‘mﬂde%lmul.ullm%!llinfmlIl.» accensad 5 June 2013
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been decreasing,” possibly affected in pare by misinformation and religious
and ideological propaganda.”’

Consequences to parents that do not comply with these obligations range
from admonition and referral to participation in community programs o
losing parental power, Criminal charges may also result from breaching pa-
rental obligations, In cases where no other solution has been reached, forced
vaccination may be authorised and may be a more effective legal consequence
than other sanctions.” In fact, economic sanctions (such as fines) have been
shown incffective among both low-income families, often driven to violate
the vaccination requirements because of economic difficulties, and high-in-
come familics, which frequently prefer 10 pay the fine 1o not submir to staze
intervention, State and local laws often have provisions thar the certificare
of vaccination shall be required for children to enrol at schools, and lack of
vaccination in such cases shall be informed to the Child Protective Council
and to the Ministério Piblico (Public Prosecutor’s OfFice)”? as part of che
administrative system of child well-being, The Child Protective Council is
a permanent autonomous non-judicial body liable for ensuring compliance

with children's rights. Its members are elected every four years by the local
population.

The ECA covers everyonce who is under cighteen years old. ‘Child" means
A person up to twelve years old and ‘adolescent’ means a person from twelve
to eighteen years old. Later, the Youth Statute was enacted. It considers
‘youngsters' 1o be people aged ffteen to twenty-nine, affording distinct lev-
els of protection to them.** The Youth Statute, however, has nor reached the
degree of implementation, in terms of administrative structure and social
effectiveness, that ECA has achieved * Besides the large range of rights guar-

19 ACH Telxelra, | Menezes. ‘Autoridade parental e vacinagio infansik vulnerabilidade ¢ supe-
flor Interesse da erlanga ¢ do adolescente’, Pensar T7(1) {JanuaryfMarch 2022) 6.

50 Teixeira, Menczes, ‘Auroridade,. ', 7.

51 A Schrelber, 'Vae nagdu de crlangas como soluclonar conflitos entre pals e com escolas?’, fous

(0 February 2022) <hitpaliwww.jota.nfolopinlao-e-analise/calunas/colun
schrelber/vacinacag-e-

cll:m:u-cnlnu:-mlw:lunar-{nnﬂilm—cmmlulw-ucnh;-omuﬂlb
. dcceascd 5 June 2024,

Mintatésio Publico 1y a Ieaeilian Agency tha s not only responsible for eriminal prosecution,
but also acts a 4 ‘guardian of the Law’. According 1o art 127 of the Constitution of 1988, “The
Prosecutlon Office is a permanent institution, essentlal to the jurisdicrional function of the

State and it s It duty 10 defend the legal order, the democratic segime and the jaa
soclal and Indlyidual lnteresis,’

33 ActNo 12,852 of § Auguss 2013,

EG Cawro, $C Macedo, 'Estatuo da Crianga ¢ Adalescente ¢ Estaturo da Juventude inter-
faces, complementarledade, desafios ¢ diferengas’, RDP 10(2) (April/june 2019).
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anteed 1o children, another highlight that s inldiie o BCA (g tlwunmmhh‘
et of un adminlatratlve arganliation © uphold these righs,

‘e full protectlon theory b conldered ; 'Il‘:Hl'-ll bnla for teanaformation gy,
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and disseminate non-ylolent forms of edueation for children and tdoleseenys,
1LCA entmbliahes policy for the righta of children and adolescencs through ay

artlentared secof gavernmental and non-governmental actions by all enires
In the country,

ol

"The BCA deals alsn with the sa-called *Infringement acts,” which are we
cammitted by adolescents thar are deseribed as a crime or eriminal misde
meananir I commitred hy adules, The Children's and Juvenile Courts were

erented by siarure, wieh Jurlsdicdon o deal with violarions, bogh In the eyl
and erfminal canrts,

"The aysiem of welfare and guaraniee of rights of children and adolescens
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2. Adminlatrative counclls and thele limitations

[isorleally, In Bl chere s heen a positive change in the legal pro-
weedon of ehlldren and adolescens, finally reaching the phase of the full
protection doctrine, Neverthelew, the full pratecton doctrine has not al-
wiys heen aguarintee 1o uphold rights, In the last decades, several bodies
and Insthtlons have been ereated in order w investigate these obmacles and
make righiea realicy by acting fooan Integraced manner, However, the organ-
liaclon" effectiveness o limited by the soclal influences upon frs members,

One of the most Timportant anpects of the LCA Is the establishment of the
Counells on the Righes of Children and Adolescents (Rights Councils), The
Rights Counells "stand oue s Instruments for enabling these rights in the
conception of the full proweetion doctrine,™ Besides natlonal councils, here
are alsa state, district and municipal counclls, The Copstitution provides
that gavernment actions In the area of soclal asststance shall he organised
based an two guldelines: (1) *polivical-adminiserative decentralisacion, the
eoordinaclon apd establishment of the general gubdelines being incumbent
upon the federal sphere, and the coordinatlon and implementagion of respec-
ive programmes npon the siare and municipal spheres, as well as charitics
and soclal peslsrance enrities’; (11) ‘participarion nll'thc p(:Jm[nrlnn, hy means

of arganlsarlons representing them in the formulacion of policies and in the
control of acylons raken ar all levels'® "This second guldeline Is directly re-
lred 10 rlye Iighrs Cannclls,

e higher conneil on the
tonal Conne
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fIves of varinng Miniseries aned Offices anel nine representatives of nan-gov-
ernmental eneliles aperiting narlanwide i advocare fr the righrs of children
Anel nelalencents wha are selesgerd thrangh w puhlic seleciion process The
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Council is responsible for establishing policy for rights oflchndrm nd g,
upervising the enforcement at all l_::vcls. ""UPP'«?Ttmg il evalugy,
lcsc:;n" snétls monitoring and implementing the national budger and gf
l;ml cn(:; Fun;i for Children and Adolescents.” Although concelveq 1 b:
a :itvtljl society program for po‘aicy making, the government Sigmﬁc:ﬁudy n
fluences its decisions.” | |
Under supervision of CONANDA, Child ‘Prmc.s:n?-c ICCJuncil.s we
by ECA % as autonomous, permanent and hon-ju risdictional bod
are part of the local public administration, It is the council’s res
to ensure the compliance with the rights of chsldr‘cn and adoles
municipality must have at least one Child Protective Council, composed of
five members over twenty-one years old, residing in the municipality and of
recognized moral sultability. These members are elected by the local Populs
tion for a paid term of four years.

TC Created
ies, which
ponsibiliry
cents, Bag)y

The Child Protective Council supervises the governmental and non-gover.
mental service entities provided for in ECA and applies protective measyres
in cases of violation or threat of violation of the rights of children of ado-
lescents in risk situations. Risk situations (i. ¢., abandonment, neglect, fam.
ily conflicts, addiction, violence, etc.) arise from the action or omission of
society or the state; lack, omission or abuse of parents or guardlans or due
o their conduct; and in cases of offences committed by children, since, in

Brazil, the child who commits an offence shall be subject 1o protective mea-
sures only,

The Child Protective Council supervises service entities and requires the
authorities 10 act when it detects a violation or threar to children’s rights,
so that appropriate measures are taken (o investigate the facts. If thereis
a violation of children'’s rights, the Child Protective Council may determine
protective measures, including: referral to parents or guardians, by means
of a temporary term of responsibility, Imposing special duties on parents of
guardians; temporary guidance, support and follow-up; compulsory enrol

ment and attendance in an officlal elementa ry school; inclusion in official or
commupity

services and programs for the protection, support and promotion
of the family, the child and the adolescent; request for medical, psychologt
cal or psychiatric treatment, in hospltal or outpatient programs; referral fo
Inclasion In an official or community program of assistance, guidanceﬂﬂd

——
62 Deeree No 9,579 ¢

' do
N :.?LA Olivelrs, Participagto Social ¢ Politicas Piblicasi uma andliso sobre a inﬂu““‘h‘
oenda nas Tnstrumentos Orgamentdiios' :Impn:.'hrpmImrlu‘:nI!‘<H°V'b"'m“m

147 . )
64 Anr l'?;'ég;'f‘l'"'ﬁml-l-m:clo-Iul:»dc-.n-nllvclm_2014.|n’|fx accemed § June 2013

{22 November 2014,
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iearment of aleoholics and drug addicts; Insticutional reception; inclusion
in 1 family reception program (placement of child in residence of registered
host familles until it is possible to return to the family of origin or, if chis
Is not possible, referral for adoprion); and placement in a substicure family,
In the case of foster care, there must be judicial determination, ensuring an

adversary proceeding and opportunity for parents or guardians to be heard,
unless faced with an urgent sicuation on an exceptional basis,

Although the members of the Child Protective Councils are independent
from other authoritles, Immune to direct state pressure, they are composed
of Individuals who are elecred, subjected to political pressure thar may iner-
fere with their action, such as the need for campaign financing, demagogic

acts and using the job as a leverage to obtain other elecroral posts (e.g., con-
gressman, city councll, etc,),%

Members of religious entities have been occupying these councils. In Sio
Paulo, 53% of the councillors who took office in 2020 are linked to neo-Pen-
tecostal churches, and in Rio de Janeiro this number is close to 65%. The
influence of the religious institutions causes problems: councillors prevent
legal abortion in cases of child abusc (rape); a neo-Pentecostal grandmorher
reported abuse, without proof, when a mother participated in a ricual of A
rican origin with her child, causing the mother to lose custody of the child;
and children with divorced parents are subjected to 2 neo-Pentecostal church

ritual called ‘Desca rrego’. The ritual stems from the belief of a ‘lack of God
at home',%6

3. The role of police departments, sacial and legal assistance

Economic limitacions, regarding funds for administrative organisations, are
also a problem In the administrative implementacion of children’s rights.
Specialized Police Departments for the Protection of Children and Adoles-
cents are organisations that protect the rights of children or adolescents who
are victims or wltnesses of physical, psychological, sexual ot institutional
violence, Physical violence s described as 'an action inflicted on a child or
Wdolescent that offends his or her Integrity or bodily health or causes him/her
physical sy ering” Psychological violence can take on many features, such

65 FIL Pase, GI Cunha, ML Dorges, APD Patella, 'O Conselho Tutelar ¢ s politicas pablicas para
ctlangus ¢ adolescenten', Cad. SRAPE, BRAQB) (Octaber! Desember 2020).

6 G Aleml, "Tgre)an evangdlicas neapentecosials dominam conselhos tutelares em Sio Paulo e

o Ria', i1 s (13 December 2020) hupsifbrasilelpats.com/brast|£2020-12-15/1grejas-evan

gellcan-neapentocontalsedoming mecanselhos-turelares-omesan-paulo-g-no-rlo.heml> accessed
5 Jung 2023,

67 Act No 13,431 of'4 April 2017,
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1s discrimination, humiliation, iso!ation exploitation or systemarj
dation (bullying). Another oftence is the act of pa_rental alienation, which i
understood as the interference with the psychological formation of the chilg
or adolescent, promoted or induced by one of thfe parencs, by grandparen
or by those who have authority, custody or su rvmﬂan‘cel. Parenral alienatioy
often leads to the repudiation of the parent or causes injury to the establigy
ment or maintenance of bonds with the child.

¢ intimj.

Sexual violence is defined by the legislators and includes the Fo'llnwing acts
Sexual abuse is any action that is used by the child or adolescent for sexual
purposes; Commercial sexual exploitation is the use of the child or adoles.
cent in sexual activity in exchange for remuneration or any other form of
compensation; Human-trafficking is the recruitment, transporeation, traps.
fer, accommodation or reception of the child or adolescent for the purpose
of sexual exploitation; and Institutional violence is defined in general terms
as ‘the one practiced by a public or contracted institution, even when gener-
ating re-victimization’,
Currently, Brazil has over one hundred Specialized Police Departments for
the Protecrion of Children and Adolescents, which is a low number, consid-
ering the number of violence reports, According ro darta collected by the Na-
tional Office for the Rights of Children and Adolescents, in 2020, more than
95,200 teports of violence against children and adolescents were received by
its hotline (‘Dial 100 = Dial Human Rights’, the service of reports of human
rights violations and information on the rights of vulnerable groups).® The
most recurrent violations are physica) violence (e. g, ill-trearment, aggression
and failing to provide the minimum material support necessary for subsis
tence) and psychological violence (e, g. omission of care, affection, mori),
psychological and social assistance, threat, moral harassment and parentsl
alienation), About 56,000 of the reports name fathers and mothers as su%
pects of violations, 59% of the rotal @
In spite of its protective legal frame, in reality Brazil is a very violent counttf
towards children and adolescents, The Panorama of Lethal and Sextal Vir
lence Against Children and Adolescents in Brazil study shows the size of tht
problem: from 2016 0 2020, there were 34,918 intentional vioent deaths¢

68 lirayil, ‘Denunelar vjol
vlcmfd.:nun:iu-viulac
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children and adolescents, an average of 6,970 deaths per year/® The study
showed that ‘children often die as a result of crimes with characteristics of
domestic violence, while che deaths of adolescents are predominantly char-
acterized by elements of urban armed violence,”' and the greatest victims
of violence are black boys.”* Although it is known. that many cases of rape
are not reported, the reported number of cases of sexual violence from 2017
to 2020 are alarming: there were 179,277 cases of rape of vulnerable® and

rape’* against victims under 19 years old in Brazil, and 62,000 victims were
children under ten years of age.”

To deal with this problem, social and economic disparities must be ad-
dressed. Among low-income families, the lack of state intervention is more
common than its abuse. State measures have been taken by providing eco-
nomic assistance, as well as medical and educational aid. Social assistance
can be effective in preventing abuse. Among several objectives, social assis-
tance is based on the support of needy children and adolescents, in situations
of personal and social risk, offered mainly at the Social Assistance Reference
Centre and the Specialized Social Assistance Reference Centre.’

Social assistance has been provided by Bolsa Familia since 2003. Bolsa Fa-
milia is a social welfare program established by President Lufs Indcio Lula
da Silva to support families that live in poverty and that are composed of
pregnant women, children or adolescents. The financial aid is provided if the
families have children, but they must ensure that the children are enrolled
in and regularly artend school. Pregnanc women must follow up with their

health and medical care. The support provided by Bolsa Familia has been
ffﬁ:Cti've in supporting children’s educacion. In some rural regions in Brazil,
enrolling children in schools has increased by 91.43%.”

70 Fundo das Nagoes Unidas para a Infincla (UNICEF), Férum Brasilelro de Scguranga Pa-
Ulca, Panorama da vloléncha letal e sexual contra erlancus ¢ adolescentes no Brasil (Brasil 2021)
3 ‘I"“P“”WWW.HHIl:cf'.orgn‘brulln‘mmlh-‘lﬁ‘ill.*‘ﬁl¢fpanar;rna-violcn:i:t—lcul-mm:l-r.oncn-
crlancag-adolescentes-no -brasilpd (> accessed 5 June 2023,

7V UNICEF, Férum Braslleiro de Seguranga Piblica, 5-6.

;“; UNICEF, Férum Brasileira de Seguranga Pablica, 5-6.

ikr.cordlng to the Criminal Code, rape of the vulnerable is a specific rype of rape, which means
having carnal knowledge or carrying out other lewd acts with a person under 14 years of age’
@t 217.A 1940 Criminal Code).
According to the Criminal Code, rape is a specific rype of crime which means 'to cocrce so-
meone, th rough violence or serious threat, 1o have sexual intercourse or to perform or allow
Performing other lewd acts 1o him/her (are 213 1940 Criminal Code).

75 UNICEF, Férum Brasileiro de Seguranga Pablica, 6.

76 ActNo 8742 of 7 December 1993,

7T AP Kern, MT Vicira, RS Freguglia, 'Impactos do programa bolsa familia na cducagio das

crlangas’ (2017) <hutpss/iwwwanpec.orgbrfencontrof2017/submissaolfiles_1/112-00c6a236(-
55(170“:(1ITSaQSZ\:Oclﬁ:‘J,pdﬁv accessed § June 2023,
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ing 2 child has always been 2 problem in Brazil. Bureaucrg;

mﬁhﬁg@uﬁ informal adoptions, which are called ‘adopr'mt:::1
the Brazilian way' (adogio & brasileira), carried out by simply registering the
adopred child s a biological child.” Although technically a crime, judicial
decisions have been tlerant with this frequent pracrice, considering the 5L
truistic intent involved.” Specific laws have been approved to deal with e
difficulties of finding families to foster older or interracial children, 25 well
as children with siblings or with disabilities.*” More controversial, campaigns
called ‘active search’ have been lzaunched o stimulate adoption with expo-
sure of images of specific children through social media, which have besg
considered a violation of ECA, because they objectify children.®

Facing these obstacles, Ministério Piiblico acts as a permanent institution thar
is essenrial 1o the judicial funcrion of the stare and is entrusted with the d-
fence of the legal order, the democraric regime and the social and individua
inalienable interests. One of its duties is to protect children and adolescens,

acting as ‘guardian of the Law’ in all procedures involving children esd
adolescents,

The State Public Defender's Office (Defensoria Piblica — DP) defends the
vulnerable and offers guidance and legal assistance to people who canoot
afford the costs of such services. They also cover the costs of judicial, enrz-
judicial and experts expenses,
Political disputes may also be an obstacle o child protection. For inst2n
the 2018 election of conservative representation for the federal execulint
s has significantly changed the orientation of the federal adminis:_ﬂ'
won In regard to child protection. Policies have focused on ‘strengtheni
nilies, under the traditional view of not conferring upon the state the
of intervening directly 10 protect children, but rather the family irself” &
:3 c3'ufnplc,' with regard 1o child vaccination against Covid-19, fhc.&dﬂl
f"h;‘f“f‘“"‘_'“oﬂ has shown strong resistance. Technical Notes — Ofcte ¢
?‘I I'Em”“ thar guide public service — have been issued by the Minist?y
cath and by the Mi"i“")’ of Women, Family and Human RiBhu'mmg

families,

_‘-_.—-__-_—-'_-——-.
78 ST L3
% STi ;Tr :f;:; :Z g:;.m. Rel. Min, Nancy Andrighi (17 May 2007).
B0 Act N 12.0101’2009 712, Rel. Min, Nancy Andrighi (17 May 2007).
81 CRNahmﬂu,. Cria " 12955/2014 and 13.509/2017. e
€ Protegio inge :1" 25 e adolescente: syjeito oy objeto da adogio? Reflex6es sobre

B12l Serv. Soe. Soc 134 {January/April 2019). ﬁ‘,zﬂﬂ
i g £ 2milles program’, regulated by Rescturion No 1 of 30 D
Aceeried § Jype iegzvjr_buwém"’“""fﬂotuao-n-l-de-aO-dc-dncmbro-db-ml‘
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that vaccination is not mandatory and thar the request of vaccinarion certif-
icates is a violation of human rights.??

4. Judicial protection

The courts seek to uphold judicial rights of children and 2dolescenss. In Bra-
zil, there are two Superior Courts regarding children’s rights: the Supreme
Court (Supremo Tribunal Federal — STF), guardian of the Federal Constitu-
tion and the regularor of the Judiciary Branch® and the Superior Court of
Justice (Superior Tribunal de Justica— STJ), responsible for standardising the
interpretation of federal laws and solving the civil and criminal cases that

do not involve constitutional matrers or specialised justice (i.e., milicary,
clectoral and labour justice).”

Legal precedents establish explicit situations in which rights thar were guar-
anteed by law had 1o be taken to the judiciary for a ruling. The precedent
reflects the persistence of the social bias behind non-intervention policies,
with the criminal approach to children in situarions of vulnerabilicy.

For instance, in 2019, STF banned raking children experiencing homeless-
ness into custody, upholding their right to come and go.* If orherwise al-
lowed, ‘it would represent a real blank check so thar arbitrary arrests, undue
festrictions on the freedom of minors and violence of all kinds could be

fr

eely inflicted, and this cannot be admirted.® In 1994, the Court decided
that in case of 1o

reure of children and adolescents by military police officers,

the offense does not qualify as a military crime, but as a crime typified in

the Children and Adolescents Statute, thus police officers should be tried by

egular courts and not by military courts.® While military justice is focused

:E.::sciphm")’ conducr of officers, regular courts are focused on protecting
lidren.

Considering difficulties in protecting children in low income families, STJ
upheld the right 10 enrol an infant at a day-care facility near his or her resi-

¢, as part of the right to early childhood education.®® The Superior Court
-_‘—_-__-_—-———,
8 Technical Note 2/2022/SECOVID/GAB/SECOVID/MS <hutps:/isbim.org.brfimages/
nicas/nt-ms-vacinacao-criancas-covid-5a11anos.pdf> accessed 5 June 2023
2nd Technical Note 1/2022/COLIB/CGEDHISNPG/MMEDH <hecps:/iww.govbel

';’fh’i’bhdmumm!noliciui 2022/janciro/NataTenicaSEI_MDH2723962 pdf> accessed
une 2023,

ll:!fnu:u.,_r_c

3: gf ‘}‘“P‘prom!-srfju.l.bd> accessed 5 June 2023,

86 STFfm-nj.jus.bp accessed 5 June 2023,

Tribunal Pleno ADI No. 3446, Rel. Min. Gilmar Mendes (8 August 2019).
5 ot Tribunal Pleno ADI No. 3446, Rel. Min. Gilmat Mendes (8 Auguse 2019).
g STF, Tribunal Pleno, HC No. 70389, Rel. Min. Celso de Mello (23 June 1994).

ST), 2 Turma, REsp 1,663,462, Rel. Min. Herman Besjamin (6 June 2017).
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also decided that the time a child worked undf:r twelve years of age shoylg
be included for his retirement time computation related 1o sociq] Securiyy
benefits, despite the prohibition oFFlmnld labou.r by the Federal Constitutinn,
According o Justice Napoledo Maia Nunes Filho:

“This Court has settled that the legislation, by prohibiting child laboyy, had
its protection as a scope, having cstablished .lhe prohibition for the benefe of
the minor and not 1o his or her detriment. “Therefore, this Coup recognizes
that minors cannot be deprived of their labour and social security rights,
when the exercise of work in childhood is proven. Thus, it is not allowed
to discegard the rural activity carried out by a child impelled 1o work even

under 12 years of age, under penalty of punishing the worker, who had his
or her childhood saerificed because of the rural work and who could not

have such period compured ar the moment of granting his or her retirement,

Interpretation to the contrary would be violating the inspiring purpose of
the protection rule™

$TJ also ruled, by preliminary injunction, without prior hearing of the re-
questing party and based on evidence produced in advance through judicial
inspection, that the judicial authority could set a deadline for the uncovering
of irregularities in a provisional hospiralisation centre for adolescents thar
had chronic overcrowding, clogging of sewage thar was circulating openly
throughout the unit, bad smell, infestation of rars, leaking pipes, no hot

water for baths for the inmates and deficiencies related to medical and denal
care, among many other problems.”!

Specialized Children’s and Juvenile Courrs and Family Courts, within the
stare courts, have jurisdiction to deal with issues involving children and ad-
olescents, depending on the matter thar should be examined. Depending
on the crime commirted against the child or adolescent, the Federal Coutt
may have jurisdiction to rule on a case, For example, in case of disclosure
publication of images with pornographic content involving a child or ;d.o-
lesce'nt on the inernet, chere is federal Jurisdiction when three cumulai®
requirements are mer:

1. the fact is foresee
2. Brazil is 2 signa
wh

nasacrime in Brazil and abroad;

ugh
ich tory to an international convention or treaty tho8
ch it undertakes o criminally repress this criminal type; and

90 §TJ, 1 Turma,

Ju®
2020), Aglnt no AREsp 956558, Rel, Min. Napolesa Nunes Maia Filbo @
9N 8T), 28

Turma, REsp 1.653.359, Rel. Min. Herman Benjamin (19 Ocrober 2017 i
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3. the conduct has at least begun in Brazil and the result has been produced,
or should have been produced abroad, or reciprocally.”

State courts have established precedents ordering parents to vaccinare their
children.” In regard to child vaccination, before the pandemic, STF exam-
ined a case of vegan parents who refused to vaccinate their children invoking
their philosophical conviction. The court determined that child vaccination
is constitutionally mandatory and not a violation of parental power if the
vaccine, registered in a health agency, has been included in the national pro-

gram of immunisation or is determined by law or by a federal, state or dis-
trict act.

During the Covid-19 pandemic, judicial protection of children against one
of the parents became more frequent. There were local decisions prohibiting
one of the parents from travelling with children to places wich high levels of
contaminarion,” forbidding use of public transportation in long distances
to get the children,” suspending visitation rights in case of contamination
risk behaviour,” and changing of custody periods® Nevertheless, decisions
ensured a minimal time of visitation through videoconference until contam-

ination risk decreased. Such decisions also safeguarded furure compensation
of visitation days.?

Ina provisional decision, STF recently determined that compulsory indirect
measures may be implemented regarding vaccination, such as restrictions

on certain activities and places if children are nor vaccinated, and that the

state hotline may not be used for reporting allegedly “discriminatory” acts of
People refusing vaccinacion. '™
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111. Conclusions '

- m today is entirely based on the full progec;
—ﬂ.]e Bf;;ll?tiﬁ::liz}:ff this dc{ctrine is the Brazilian Constitution fg‘lggg.
wrine. The : the state, the family and society the responsibility o uphold
a_sslgnmfg:hildren and adolescents, ensuring them absolute priority. The sy:
ngh:shﬂt has been implemented by ECA has not only regulated a brogq i E
[efnll[lil:l rights, but it has also established a complex administragiy, SYSIe?n
?or implementing child p:otection,. ifwolvling govern Ment organisarjop
federal, state and local levels an.d civil society orgar‘usat‘ton?_ ECA oy
a legal framework where state intervention in family life is authorised, o,
even ordered, when necessary for the best interest of the child,

Nevertheless, mass media and civil society seem to support a traditiony|
point of view for the state to not intervene in family life in regard to the
child’s well-being. The traditional point of view is biased because it hands
over exclusively to the family both the autonomy and the responsibility for
child development, disregarding the social and economic conditions infl,.
encing the child’s well-being. In the end, it ensures wealchy families' ayg.
omy from the legal system and state regulations. Families more affected by
poverty have children who are more at risk for criminal instirutionalisation,
but society essentially blames the parents for this outcome.

Political conservarives had taken control of the federal executive branch inte
2018-2022 term. During this period, administrative actions in child wellbe |
ing were guided by the perspective of ‘strengthening’ families and respecting
parental autonomy. This has caused frequent conflicts berween governmen
actions and the legal system, resulting in judicial intervention in many cass.

Mandatory vaccination is a recent example of this conflict, ECA explicily
determines the obligation of parents to vaccinate their children, but minis
tries of the federal administration have issued rechnical notes 'll'ndicmingi'ﬂi‘t
vaccination is optional, allowing parents to decide whether to vaccinate thl
children, This conflict led 1o a judicial decision that, following previouspr -
edents of STF, states explicitly that vaccination is mandatory. The juicd

interference has been decisive jn upholding the legal framework that allow
State intervention to protect rights of children.
The recent change in the federal executive branch, after elections in 2
has already led

: : oo whih
ill 1 to an increase of social aid to low-income families :.;mi
\lv; likely lead 1o a general increase of State intervention in Brazilia fid
el . I
1; e. The l:elaucnshlp between the federal executive branch and the ¥
ranch will chq

| : ' framt
o n‘ge Justas interpretations and applications of thelegt!
i of children’s protection also evolve,

(After Babel) Stories of State Regulation of T tgrant
Parent-Child Conversations: A Comparative Study

Bernard P Perlmutter*

(T]he problem of Babel is quite simply, that of human
individuation. But different tongues ... realize needs of privacy
and territoriality vital to our identity.”
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L Introduction: Access, language,
and connections across borders

This Arcicle examines disputes between immigrant families and the stare
that occur when the state seeks to regulate relations between parents and
their children. Some disputes may center on the state’s role in determining
What language their children lean in school. Others may concern the lan-
guage spoken by the children and parents when the state intervenes in and
seeks to regulate the family’s life. Differences between the home country and

-
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alting for their U.S. travel visas. They conversed in Yid-
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and (eventually) English with their son and only child, born in the U.S. in 1928,
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