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Preface

The protection of individuals against arbitrary interference by the state ín
their family life is one of the most fundamental and important rights of
defence guaranteed by numerous supranatíonal and nationalstandards, in
cluding Article 12 of the Universal Declaration of Human Rights, Artícle 16
ofthe UN Convention on the Rights of the Child, Article 8 of the European

Convention on Human Rights, Article 7 of the Charter of Fundamental
Rights of the European Union and Article 6 of the German Basic Law - the
state must leave the primacy and autonomy of parents in the care and up
bringing of their chíldren fundamentally untouched. In the modern state,
however, this also íncludes the protection of family life: the state monitors
the care and upbringing of children by their parents. It counters parental
misconduct and ensures that parental actions are in line with the best ínter
ests of the child.

The standards for the limits of state intervention in family life are dificult
to define due to the diversity of living conditions. However, the central idea
is always the welfare of the child, which must be given priority. State inter
vention must do juStice to this. In addition, the intervention must always be
proportionate and -as Article 8(2) of the European Convention on Human
Rights states ? necessary in a democratic society. The existence and effective
ness of instirurionalguarantees and protective mechanisms designed to limit
state intervention and prevent wrong decisions are of crucial importance in
this context.

This work addresses this rension: thc numerous comparative law and in
terdisciplinary contriburions from all parts of the world, which highlight
different aspects of thetopic, come together to forma comprehensive whole
and illustrate the role and limits of state infAuence on family life between the
welfareof the child, family autonomy and state intervention, as seen from a
practical perspectíve.

Arkadiusz Wudarski, the initiator and driving force behind thís research
project, sadly did not live to see the publication of the work. He died sud

denly and unexpectedly on 1 February 2025 during a mountain expedition
in the ArgentineAndes, leavinga painful gap, both professionally and per
sonally. This volume is dedicated to his memory.

The undersigned posthumous editors, who had been closely associated with
Arkadiusz Wudarski for many years, therefore undertook to bring the proj
ect he had conceivedand which was ncaring completion-figurativelyspeak
ing - over the fnish line. The top priority was to complete the concept and



XII Vorwort

internationalen Konferenzen am 28. Mirz und am 4. April 2022. Vonlert
die dor gehaltenen Vorrágegeht dervorliegende Band zurück. Arkadius

darskihat die Herkulesaufgabe der Herausgeberschaft cines Sammelwetkes mi

26 Beiträgen von 35 Autorinnenund Autoren mitder ihm eigenenAkriblend

Hartnäckigkeit übernommen, Seine Frau Agata Wudarska hat diemih
Vorbereitung der Drucklegung der englischen Manuskripte mit vorbildlicher

Präzision und Ausdauer begleitet. Vor allem ihr verdanken wir die Druck.

reife des Bandes. Fabian Böwe übernahm das Korrekturlesen und die Vere.

inheitlichung der Fußnoten der deutschen Beiträge, während Michelle Wrob

bei der Formatierung wertvolle Hilfe leistete. An der Professur für Polnisches

und Europäisches Privatrecht und Rechtsvergleichung der Europ-Universit

Viadrina hat Frau Dr. Liudmila Tarova mit großer Gründlichkeit und Zuver:

lässigkeit die Koordinierung mit den Autoren und die Manuskriptkorrektur

verantwortet. Auch ihr sind wir sehr zum Dank für ibre wertvolle Arbeit verp

Aichtet, Die Europa-Universität Viadrina und das Collegium Polonicum haben

die Fortfihrung und Vollendung des Projektes stets vorbehaltlos und une'

gennützig unterstütz. Stellvertretend sei dem Dekan derJuristischen Fakuliät,

Prof. Dr. Benjamin Lahusen, sowie dem amtierenden Direktor des Collegium

Polonicum, Dr. Bartosz Jagura, sehr herzlich für ihre Unterstützung gedankt.

Herzstück des Werkes íst derComparative Final Report, den Arkadiusz Wu

darski konzipiert und strukturiert hat, aber nicht mehr fertigstellen konnte

Mark Henaghan undJean Choi haben die anspruchsvolle Aufgabe ibernont

men, das Projekt zu Ende zu bringen, Ihre luzide und informative Darstc

lung, fürdie wir zu großem Dank verpflichtet sind, zeigt die großen Linien

der Problematik des Forschungsthemas auf. Sicherlich härre Arkadiusz\Wi

darski an diesem Beirag seine Freude gehabt.n
In den ,Schriften zum deutschen, europäischen und vergleichenden Zivlh

Handels- und Prozessrecht" hat das Werk eine würdige Heimat gefünden.

Der Herausgeberin und dem Herausgeber der Reihe, Frau Prof. Dr.Mina

Dethloff; LL.M. und Herrn Prof. Dr. Dr. h.c. Hans Friedbelm Gaul, sowie

dem Verlag Ernst und Werner Gieseking danken wir herzlich fir die Aüt
nahme in die Reihe und die Förderung dieses vielleicht etwas ungewöhnil

chen Projektes. Herr Dr. Jobst Conring hat die Drucklegung in jeder i
sicht vorbildlich und zugewandt begleitet.al
Der Band hättenicht erscheinen können ohne die großzigige Förderung
Projektes durch die Deutsch-Polnische Wissenschaftsstifrung, der wir aucn

an dieser Stelle herzlich Dank sagen.

Konstanz und Berlin, im Oktober 2025 MichaelStirner

MartinMenne
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State Intervention and Family Life in Brazil:
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1. Initial approaches to child protection in Brazil
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Ihe current system for protection of children and adolescents in the Brazi

lian legal system is based on the Constitution of the Federarive Republic of

Brazil of 1988, which imposes on families, society, and the State the duty to
ensure children, adolescents, and youngsters their fundamental rights, with
absolute priority. This legal protection is still, in some areas, a promise not
fulflled where children in vulnerable situations are neglected by a non-inter
Vention policy that has a clear social bias, differentiating between wealthy
and low income families.

Childhood and adolescence Drotection has not always been guaranteed

through the principle of the best interest of the child. The previous doctrine

1Constirurion of the Federal Republic of Brzil of 5 October 1988, art 227: Itis duty af the

tamily, the society and the Stare to ensure children, adolescents and youngsters, with absolute
Priority, the rights to life, health, nourishment, education, leisure, professional traìning, cul
cure, dignity, respect, freedom, and family and community coexistence, in addition to safeguar
dìng them safe against all forms of neglect, discriminacion, exploitarion, violence, cruelty, and
oppression.
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irregular siruation of the minor prevailed in Brazil until the enactmentof

the 1988 Constiturion.

Historically, in Brazil, there was virtuallyy no state intervention in providing

protection to children and adolescents. The only assistance was provided by

individuals and the Church? Abandoned newborns were frequently ph
sicaly placed into a device called the wheel of the exposed or wheeln

the reiected' The mother or the father put the child into one side of the

wheel andturned the whel to send him or her to the inner part of the buil.

ding, often a religious convent. This practice developed when Brazil was still

a Portuguese colony, and it prevailed until the mid-twentieth century The

terminology is also representative of social structures. The term abandoned'

did not appear in legal texts until 1890. The term 'exposed' was used to re

fer to a newborn abandoned without any care (exposed to death). The term

rejected' was used to describe a 'civilised and tolerable practice when the

newborn was left with more caution to allow his or her survival?

Brazil has many indigenous families from communiries established in its

territory before European colonisation. In the last Demographic Census con

ducted in 2010, 305 different indigenous ethnic groups were identified. At

the time, 896,917 people declared themselves indigenous and out of these,

57.7% lived in officially recognized indigenous lands, and 24.2% were un

der the age of18,° In the indigenous culture, adolescence is not recognized

because the child would pass ro adulthood, and whar is meant in the Wes

2 JR Cunha, Verbete tenático, Estatuto da Criança e do Adolecente, Centro de Pesquisa e Doc
mentaçáo Histórica Contemporànea (CPDOC) do Brasll (Rio de Janciro 2009) <hrtp:/www.

fgy.brlcpdoclacervoldicionarios/verbere-tematicolestatuto-da-crianca-c-do-adolescente» acce

sed 5 June 2023.

3 The first wheels in Brazil were bule in the 18th century-In Bahlain 1726 and in Rio de

Janciro in 1738. Mortality among cxposed children was hlgh due to lack ofbygiene and focdIn

slhelters. For example, in Desterro (present-day Florianópolis), from 1828 to l840, 61% of thk

367 esposed children died before reaching the age of one. The surviving ones were asligic

tamilies who received payment from Mercy Houses in exchange for care unril the age of sevs

Afrer that, the child pald for his orher stay with work, This cxposure was an urban practe

became an everyday factin Brazil, from the clghteenth century on, CRBSMorcira, ln)Agula,

A infancia no Brasil: Século XVIll: os enjcitados (Curiciba 2015) <htp://ainfancladobrs
br/ seculo-xvii-os-enjeitados/> accessed 5 June 2023,

4 MLMarcilio, 'A roda dos cxpostos e a criança abandonada na histótía do asil in sie
(org), Hstória Social da Infacia no Brasil (São Paulo 2016) 51.

5 JS Melo, 'Breve histórico da criança no Brasil: conceituando a lnfìncia a partir do debare h

torlogrifico' (Rio de Janeiro 2020) <bttps/leducacaopublica.ccecierj.edu.brarrlgos/202/brv

historico-da-crianca-no-brasil-conceituando-a-infancia-a-partir do-debate-histotiografto
accessed 5 June 2023.

6 Instrituro Brasileiro de Geografia e Estatística(BGE), Conheça o Brasil, Populaçio,!Indgau

chpslleducaabge.gov.br/}jovenslconheca-o-brasilpl/populacao20506-indigenasslhtnb acces

S June 2023.
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tern world as adolescence would be, on an interculural understanding, the
stage experienced during the rites of passage, which can last from a few
davs to months, bur with a distinct understanding' However, since many

indigenous families now live in cities, and cherefore atend urban schools,

adolescence is a more easily identifiable phase in the indigenous community

In the 19th century and much of the 20th century, the Brazilian legal system
did not use the terms child' and 'adolescent At that time, both society and
the State had just begun to intervene in issues related to child protection.
There wasa different treatment berween children of thosewho belonged to
middle- and high-class families and children who received no social and le
gislative support. Those two perspectives on children are called the future of
the nation' and the 'problem for the nation', respectively. 1°The furure of the
nation perspective is concentrated on the safeguarding, caring, protecting,
and defending of children, while the problem for the nation perspective is

focused on the prowling, watching over, repressing, correcting, and punis
hing of children

Children and adolescents who did not have the protection ofa structured fa
mily experienced homelessness and lived in shanty towns and slums withour
facilities to maintain proper hygiene and were deprived of regular meals. The

7 AC Olieira, 'Principio da pessoa em deseavolvimento: fundamentos, apllcaçóes e traduçáo
interculural', Revista deDireiteePrévis (RDP) 59)(2010 77-78,

8 Although the rites of pasag toadulthood are diferent in cach cthnic group and it is difi
cult ro deine the hablts thar marked the passage from chlldhood to adulthood, Lucia Helena

Rangel describes the cvents in the Jamamdi indigenous people that reference groweh and
socialisation: One day a boy who should be, on occaslon, 12 years or so, tooka canoc alone

and rowed upstream. The Capana Stream, a triburary of the Purus River, is deep, full of tighr
curves and with a lot of currents. The boy left around noon and by the end of the afternoon

had not yer returned.Hs parents began to express concern; time passed, the nlght approached,
and the apprehenslon grew on everyone, but no one did anything, no one went after the boy,
they kepr waltingThere was no place fordespalt only expectation and worry; they could only
hope, Nighr felland a cry was suddenly heard, cchoing from the stream, They all wept for joyi
everybody un to the margin; ic was the boy arriving. They llstened to the father's euphorle
speech-"he succeeded, he succeeded!" The boy was greeted with screams and ovations, he had

turaed into a man, The father spent the next few days proudly telling ofhis son's adventure,
always repeating he did it LH Rangel, Da infancia ao amadurecimento: uma retlexáo

sobre rltuals de lniciaçio, Jaterface- Comunicapio, u?de Educação 3(5) (1999) 152 <hrps:ll
interface.org. br/edicoes/y-3-n-5-ago-1999/>accessed 5June 2023.
The word 'minor was used in Brazil until the legislators starred ro use the words 'child' and
adolescent.

0 RP Francisco, Pequenos desvalidos: a infancia pobre, abandonadae operária de Juiz de Fora

Q888-1930) (Tese de Dourorado apresentada ao Programa de Pós-graduação cm História
da Universidade Federal Flumincnse Nirerói 2015) 29 <https://www.historia. uff.br/strictol
td/1756.pd> accessed 5 June 2023.

11 Francisco, Pequenor desvaldos., 29.tbio
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In the 1920%, 4ttention had been drawn to the teassessment of thecare of
mlnors. The docrine of thecriminal situation was unable to properiy deal
with childhood problens and led o the next phave of the iregular situation
of the minor/" In 1923, Decres No 6.272 was isued, dealing with the assi
(ance to abandoned minors and -aled delinquents," The decree covered

clvil law lssues,such as abandoncd minors,suspernsion and loss of parental
power and guardlanship, and criminal law issues dealingwith the ríghts and
SANCtlons of minors charged as offenders. It also created the Privae Courtof
Minors n the Federal Disríctce
In 1926, asignificant cac initíated the discusion about the need for desig
nAted places where children would serve their criminal sentences, A 12year
old shoeshine boy named Bernardino was taken to príson after throwing
palntara cllent who refused to pay for his service. The police arrested Ber
nardino and placed him in a fail celwith twenry adults, where he was raped

and brutalzed, Whlle at the hospltal, Bernardino told journalists abour hís

traumatde experlence, the journallsts published the news,"9

10 11CE, bsil 500 anos «lusps//brasil500anos.sbye yo.br/serritorlo-brasileiro-e-pvoameotol
iletorla-indigenalosnumerog-dapopulscao-lndlyena.heml> accessed 5 June 2023,

7CP Miranda, Thalado de Dirito lrivado(Rio de Jancica. 1954) vol 1, 210.

l0 Canba, A gaantla de dlreltos humanos. 2221-2222.
19 Decree No 16,272 of20 December 1923.

0 Minlsélo Pábllco do Paand, "BCA Linha do tempo sobre os dircitos das crianças e dos

Mdolescentes' (Pacaná) <htpsl/eie.mpprmp.brlerianca/ Pagina/ECA-Linha-do-tempo
obre-os-dlreltos-de-crlancas-eadolescentes> ACCEssed 5 June 2023,
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This case led public opinion tothe doctrine of irregular situation, culmina-

ting in the frst Code of Minors,21 Intentionally published on 12 Ocober
1927 (Children's Day), the Codeof Minors banned the wheel of theecxposcd

and sought to protectabandonedchildren and so-called delinquents. Howe.

ver, the reality was different from what was provided for by law2

Amilitarycoup in 1964 started a period of:uthoritarian rule in Brazil. This

was the beginning of dictatorships that interfered with the state's ablityto
intervene in childhood protection. The Executive Branch was authorised to

create the National Foundation for the Welfare of Minors. Minors ho

were abandoned, or considered delinquent, were considered irregular an

essentially instirutionalised. The logic of institutionalisation of children wat

similar to adult incarceration: to teach how to live in society, he or she wa

withdrawn from society. An evident copy of the prison system, which. in

fact, was the keynore of this model of care24

The doctrine of the irregular situation was effectively adopted in Brazil wit
the publication of the Code of Minors of 1979. Minors up to eighteen years

ofage were considered to be in an irregular situation if they were deptived

of conditions essential to their subsistence or legal assistance, vicrims of il:
treatment or criminal offenders or displayed misconduct.> This doctrin,

also called guardianship phase/system, started considering the minor in an

irregular situation as a subject under state protection, but followed an inst:

rutionalisation approach.

4. The full protection of the child and adolescent

International rules on children and adolescents' rights, such as the Univeral

Declaration ofHuman Rights of 1948 and the Declaration on the Rights or

the Child of 1959, made it possible to change the legal system as it relate

children. The long re-democratization process in Brazil, which started in tht

late 1970s and culminated with the 1988 Constitution, paved the way ortu
doctrine of full protection of the child and adolescent.

21 Decree No 17943-A of 12 Ocrober 1927.

22 RWestin,'Crianças iam para:a cadeia no Brasil aré a década de 1920,. Agência Senado (7 Ju

2015) <https://www12.sSenado.leg.br/noricias/materias/2015/07i07/criancas-lam-pa
cadeia-no-brasi-ate-a-decada-de-1920> accessed 5 June 2023.

23 Act No 4513 of 1 December l964.

24 Cunha, 'A garantia de direitos humanos.. 2223.
25 Act No 6.697 of10Ocrober 1979.
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TheConstitution of the Federative Republic ofBrazil of 198826 was the land

mark of democratic reconstruction and the cffective overcoming of the years
of dictatorial regime." It established fundamental rights and guaranteesthat
had been revoked during the dictatorship, prohibited discrimination against

children of any origin and berween men and women, and erected the dignity
of the human person as a foundation of the Brazilian legal system. The 1988
Constitution guaranteed rights to che child and adolescent, ensuring them
absolute priority, imposing this responsibility to the state, the family and

The 1988 Constitution implemented the Councils. The Councils include
the participation of civil sociery in the writing and implementing ofpublic
policies. Public Policy Management Councils (composed at the local, state
and federal levels) believe 'Social Security, education, and children and ado

lescents policies should have a democratic and decentralized character? In
short, the Constitution is considered a hermeneutic turn in the conception
of the relevance of the rights of children and adolescents30

The constitutional text establishes the doctrine of full protection and the
principle of the best interest of the child by recognizing that the child is

considereda developing person, a vulnerable subject, and 'must havespecific
rights to be protected'lThe principle of the best interest of the child is
a guiding principle used in family courts and children's and juvenile courts.
The best interest of the child principle is followed by the magistrate, lawyers,
public defenders and prosecutors to seek the solution that best meets the
interest of that child or adolescent, and not the interests ofhis or her parents,

26 U Guimaries, Discurso proferido na sessão de 5. de ourubro de 198S, publicado no DANG
o de 5 de outubro de 1988, Escrevendo a História ? Série Brasileira, Departamento de Taquigra
ia, Revisáo e Redaçáo, C?mara dos Deputados, 14380-14382 <hrtps://www2.camara.leg.br
atividade-legislaciva/plenarioldiscursos/escrevendohistorla/25-anos-da-consticuicao-de-1988/
constituinte-1987-1988/pdf/Ulysses%20Guimaraes9620-9620DISCURSO%20%20REVI
SADO.pdf> accessed 5 June 2023.

27 LR Barroso, Verbete temático, 1988 Constitution' CPDOC do Brasil chttp://www.fgv.br/
cpdoclacervo/dicionarlos/verbete-tematicolconsticulcao-de-1988> accessed 5 June 2023.

28 Constiturlon of 1988, art 227: Ir ls the dury of the family, society and the State to guarntee
chldren, adolescents and young people, with absolure priority, the right to life, health, food,

education, leisure, professlonal training, culture, dignity, respect, freedom and family and
community coexisrence, in addition to protecting them from all forms ofnegligence, diserimi
nation, exploitation, vìolence, cruelty and oppression:

29 BRocha, A Constitulçáo Cidad? c a institucionalização dos espaços de participação social:

avahços e desafios in FT Vaz, IS Musse, RF Santos (coords), 20 unos da Constiuição Cidad?:
Avaliação e deafio da Seguridade Social (Brastlia 2008) 136.

30 MCB Moraes, ACB Teixelra, Comentárlos ao art. 227'in JJG Canocilho, GF Mendes,

IW Sarlet, LL Streck (coords), Comentdrios à Constiruiçáo do Brasil(São Paulo 2013) 4610.

31 Moraes,Teixeir, "Comentarios,., 4612.
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tutor or guardian. It establishes that children as subjectssusceptible to exter-

of humandevelopment, naturally depend on adults and, to chisextentare

nal events thatcan produce bio psychosocial ldamage related tothetrajectory

'a generational group that is in a privileged degree of social risk?32

Major infAuence on the full protection doctrine wwas also exerted by the Con-

vention on the Rights of the Child,, approved by the United Nations As-

sembly in 1989,5 The text affirms that children require special treatment

secause of their vulnerability. The Convention upholds the importanceof
the family, che value of the community and the need for the child ol
educated in order to interact in the socialenvironment, according to thev.
lues included in the Charter of the United Nations.** It was preceded by the

American Convention on Human Rights, called the Pact of San Jose, Cost

Rica,which provided that children are entitled to the protective measures

required by their situation, and that they must be protected by their family,

sociery and the Srae. Brazil, however, ratified the Pact of San Jose not earlr
than 1992.,35

The doctrine of the full protection of children and adolescents was establis

hed to overcome the phase ofsocial control of minors' to move to a stage

of rights-based policy'7 The main diference between the establishment of

assessing the risk in a situation and the irregular situation doctrine is not D

reduce the complexity of problems to mere patterns of conduct, producing

prejudicedand marginalising jargon of 'misconduct' or 'suspicious artitude

Nevertheless, remnants of the previous doctrines can still be detected in

society. Commonly, the mass media portrays children as delinquents in ge

nera., cxploiting this imagery as a porential risk for 'good citizens" This

exploitation feeds the claims of conservative sectors for more hospitalis

tion and commitment of children to institutions and for lowering the ag

for criminal responsibility, in contrast with the current legal frame of chl

32 Oliveira, 'Princípio da pessoa,.s,61,

33 Decree No 99.710 of 21 November 1999 enacted the Convention on the Rights of the ou
In Brazll.

34 JRP Veronese, 'A proteçáo da criança e do adolescente no direito brasilelro' Revista ao zti

Siperior do Trabalho 79 (2013) <https://hd. handle.net/20,500.12178/38644> accesscu
2023.

35 Decree Na 678 of 6 November 1992 enacted the American Convencion on Human Rights Ia

Brazil.

36 Seabra, Manual de Direito.., 53.

37 Cunha, 'A garantia de direiros humanos., 2227.
38 Cunha, 'A garantia de direitos humanos.,2227.
39 MAA Lima, FMM Mota, Crime, Castigo e RRecuperação'; como adolescentes s?oreprescna

dos em uma série de reportagens de uma TV brasileira', Intercom, Rev. Bras. Clenc. Comut.

38(0) (anuarylJune 2015).

a State Intervention andFamily Life inBrazil

dren's rights.40 In fact, indicators show an increase of adolescents subjected
to hospitalisation orders, reflecting a strengthening of a punitive view in
this area.4! Such resistance to the current legal frame can be related to the
historical tradition of not perceiving child protection as a state afair, bur
exclusively a family one, since children in risk situations (. e., abandonment,
neglect, family conficts, addiction, violence, etc) would be the exclusive

result of a failed family structure.ollugo

I. Protecting children's and adolescents' well-being:
the contrast between legal frame and social reality

1. Legal dispositions that require administrative intervention

The constitution is the frame in which the full protection doctrine and the
best interest of the child principle gave birth to a protective legal order, al
though the protective legal order is not fully implemented in reality. The
leading legal order is the Child and Adolescent Statute 2 ECA has been

considered one of the most advanced child protection laws in the world.

This evaluation is based mainly on its broad list of rights guaranteed to chil

dren, in spite of the dificulties ofeffectively implementing these rights. The
rights range from traditional provisions of right to life,health, speech and to
come and go, to more detailed provisions, such as dental care for children,
prenatal care for pregnant mothers, prevention of teen pregnancy programs,

registration of newborns, right to play and have fun and to enjoy family life.

With the goal of promoting the fullprotection ofchildren and adolescents,

the ECA establishes that protection and help to children and adolescents
takes priority in any circumstances. Specifically, priority to children and ad
olescents include services that are public or have public relevance (such as

health assistance), formulacion and implementation ofpublic social policies,
and allocation of public resources in related areas of prorection to children
and the youth. In a country marked by social inequalities, and where fami
lies are commonly the source of violating rights of chìldren, this legal order
demands state intervention in family life.

oraosabiskahel
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40 ERodrlgues, 'Os 30 anos do Bstaruro da Criança e do Adolescente e os horizontes possívels
a partir da Justiça Restauratlva: influxos abolicionistas em tempos de expans?o puniciva a par
tir da exrensáo acadèmlca, RDP 1() (anuary/March 2021).

41 T Souza, FS Albuquerque, JBAbolm, A Convenção da Criança e as limltes na responsabili

zAÇÃo de crlanças e adolescentes no Brasil: rupturas e permanencias', RDIP 10(2) (Aprl/]une
2019).

42 Estaruto da Criançae do Adolescente- ECA, Act No 8.069 of 13 July 1990.
43 Moracs, Teixeir, Comentarlos., 4611.
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Child labour is prohíbited by the Constitution forchildren under fourteen

years of age, and allowed from fourteen to sixteen years of age only nder

che status of apprenticc, Nevertheless, it is a frequent problem in Ret

illegal child labour. In 2019, 1.758 million children andI adolescents aged
In families with Jow income, it is common to find children participaingin

5 to 17 were in child labour in Brazil,4

Considering Brazil's social incqualities, protccting vulnerable children re.

quires state intervention, especially in terms of education and health, The

state is responsible for compulsory and free basic education nationwide. 0F

the 51.5 millfon students enrolled in basic education, 43.9 million study in

public schools (8549%) and 75 million in private schools (14.6%),4Presure

from religious parents and religious organisations, which have a strong loby
in Brazil, has led to implementing religious classcs in basic public cducation,

although it is forbidden to adopt a specific religious bias and student en

listment for such classes is optional," Home-schooling is not authorised by

courts while there is no specifhc act on the subjcct,49

In regard to health, the unificd public health system Siutema únict de lile
promotes medical programns to address diseases that usually affect chíildren

and educational health campaigns for parents, cducators and students. The

public health system makes child vaccination mandatory in cases recom

mended by health aurhorities.

Brazil has a natíonal vaccination public program that freely provides four

reen vacinesaginst rwenty diseases for children and adolescents up toff
teen years old (the cost of this vaccination schedule in a privateclinicwould

be around a thousand dollars per child), However, vaccination rates have

64 MC Teleira, MDG Peduto,'A vroteçho conuitucional uos vulneráveis no d

brasileiro' <htpllwww.merodlsta.br/blogpescidadeslindex.pbp/2016/03/> accesed 9 Jud
2023.

45 UNICEE, "Trabalho infantil aumsenta 0cla orimeira vez cm duas décadas, e aring

toal de 160 milhóce de crlanças e adolescentes no mundo' (10 June 2021) <hip
unicef.org/brazileomunicados-de:imprensa/trabalho-lnfanil-aumentapelap
vezem-dnas-decadase:atinge-unmetoral-de-160-milhoeside-criancas-eadoolescenteeo

mundotexte Segundo%20dados9%2 0 da9%20Pnad96201Cont%CJ%A

A6 Baail, Minerlo da Educaçao, 'Censo ecolar <htsp:l/portal,mes govbrlcomponal

tagsltaylcesoescolartextDos%20511962C59%20milhg%C3%3Ses62CN2043.6%C39

Dnusploreh20formash20de%20tobalho%20nfanil> accessed 5]une

Alslca620194939620estabelecimentos%20deh20ensinor accessed SJune 2023,

47 STE, Peno, ADI44), Rel, Min, Robero Barroso, Rel.pl AcÓrdáo Mn. Alexandre de MMod
(27 Septenber 2017)

48 STE, Pleno, RL886815, Rel. Min. Robero barroso, Rel. pl acórdáo Min. Aleundre de M

Taes (12 September 2018).

State Interventlon andFamily Life in Brazil 701

been decreasing," possibly affected in part by misinformation and religious
and ideological propaganda

Consequences to parents that do not comply with these obligations range

from admonition and referral to participatíon ín community programs to

losing parental power. Criminal charges may also esult from breaching pa
rental obligations. In cases where no other soluion has been reached, forced

vaccination may be authorised and may bea more cffectíve legalconsequence

than other sanctions, In fact, cconomíc sanctions (such as ines) have been

shown incffectiíve among both low-income farmilies, often driven to violate
the vaccination requirements because of economíc difficulties, and high-in
come farmilies, whích frequently prefer to pay the fine to not submit to state
intervention, State and local laws often have provisions thar the certificate
ofvaccination shall be required for children to enrol at schools, and lack of
vaccination insuch cases shall be informed to the Child Protective Council
and to thc Ministerio Páblico (Public Prosecutor's Offce as part of the

administrative system of child wel-being, The Child Prorective Council is
4 permanent autonomous non-judicial body liable for ensuring compliance
with children's rights. Its members are clected every four years by the local
population.

The ECA covers everyone who is under cighreen years old. Child' means
a person up to twelve years old and 'adolescent mcans a person from rwelve
to cightcen years old. Later, the Youth Starute was enacted. It considers

youngsters' to be people aged ffreen to twenty-nine, affording distínct lev
els ofprotectíon ro them." The Youth Starute, however, has not reached the
degree of implementatíon, in terms of administrative structure and social

cffectiveness, that ECA has achieved. Besides the large range of rights guar

49 ACBT'elxeira, JB Menezes, 'Aucoridade parental e vacinaçáo infantil vulnerabilidade e supe
rior Interesse da crlançae do adolescente, Potiar 270)JanuaryfMarch 2022) 6.

50 Teizeira, Menezes, 'Autorldade,7
1 A Schreiber, Vaclnaçáo de crlanças: como solucionar conflitas entre paise com cscolas?, Jota

(0 February 2022) <https//www.jota.lnfoloplnlao-e-analisc/colunas/coluna-do-anderson
sChrelber/vacinacao-de-crlaneas como-solucionarconflitos-enre-pais-e-Cscolas-01022022>
Accessed 5 June 2023.

22 Ministério Públlco isa Brazillan Agency that is not only responsible for criminalprosecution,

bur also acts as a'guardlan of the Law.According to art 127 ofthe Constirution of 1988,The
iONecunlon Ofce is a permanent institutioa, cssential to the jurisdictional function of the

Siae, and it is is dury to delend the legal order, the democratic regine and the inalienable
soclal and individual lorcrests

53 Act No 12,852 of5 August 2013.

2 KG Castro, SC Macedo, 'Estatuto da Criança c Adolescente e Estaturo da Juvenrude: inter
laces, complementariedade, desahos e diferenç?s, RDP 10(2), (April/June 2019):
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nteedtochldren, anocher highlighrthat ssUnlque to HCATs the cscablah:

ment ofan admlnlstraclve organlsaclon to uphold these rlghes,

The follproectlontheorylh consldered a legal basis for transformadonstac

egles, creatlng 'an entlrely lnnovarlveInsclruclonal network, vwlilch glves po:

Ideal ipport and legltlmnacytolt, bblsed onan organlzalonal type founded

In decentralbzed networko" BCA establlshes preventlvc measures thar the

lecderal goverinment, the staten, the Federal Dlstrlct and munlclpaldles shou

ct In n speclfe way to develop pablie pollclen nnd perform ncrlonsatnd
nt curblng the use eof plhyslcal punlshment or cruel or degradngtreatnent

and dssemlnate non-vlolent forms of ecducatlon for chlldren and ndolescear

BCA esablahes polley for the righto of chlldren and adolescents chrouhan

ariculated ser of governmentaland non-govenmental actons by allentts
In the country.

The CA deals also with the so-called "Infringement acrs whlch are acS

comnlted by adolescents rhat are dlescrlbed as a crlme or crlminal mlsle

meanour lf commlted by ad?lta, The Children's and Juvenile Courcwet
eronted by starute, wirh Jarisdlction to deal with violaclons, both In the dwl
and criminal courts,

The sysem of welfare and guarantee of rlghrs of children and ndolesceny

works chrough an artdeulated ser of non-governmental and governmental

nctions In the three spheres of power; the federnl government, states Gnd

'ecderal Dlstriep, and munlcipalltles,The system alms to ereate a 'servlce

pollcy prganized through arriculared acrions, thar ls, programs, projecs and

ACrivirles combined,and with che parridlparion of varlous segments ol socdieiy

and the atare" I also allowa the parrelparlon of non-governmenal en

ties, lnregrned wlth the sAIe aerion, n order toeossthe radittonal borden

lhetween puhle and prlvare law; It ls not posible o define fixed hordes

heeaise wlhen there le a need for sare Inierferenee In the protectianot tlif
perkon lE le colierent and neCeasary far tlhe Law ia derermlne lF/"

he beat feariIre of ECA Is he integraed ndminiscratlye system dealg

uphold che righa ofehldren, Nevertheleih,at pAItaf the Aae palli
aatrnenire,REt?viriesofdhebranehes of hlaayivem are aubjatel
Ialbbylng, budget restrieclenAnd the infuence afrelgiane eranlmn

pe/onlnsunieebilieilnde
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pa 2. Adminlstrative counclls and thelr limitations
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Hltorleally, n Brazl, there has ben a postive change ín the legal pro

rcetlon of chlldren and adolescents, finally reaching the phae of the full
protectlon doctrlne, Nevertheles, the full protectlon doctróne has not a
ways been a guarantcc to uphold rights, In the last decades, several bodies
And Insckuclons have been crcated in order to investigate thec obstacles and
inake rights a rcalty by acting In an fntegrated manner, However, theorgane

Isatlons' effectlveness Io limired by the social infuences upon is members,

One of the most Important aspecrs of the LCA I, the establshment of the
Councls on the RlghrsofChildren and Adolescents (Rights Council9), The

Rghs Counclls srand ouc as Instruments for enabling these rights in the
conceptlon of the full protectlon doctríne"" Besides natlonal councils, there
are also state, dlstrlct and municipal councls, The Constirucion provídes
that government actlons In the area of sociala6slsrance shall be organised
bascd on two guldellnes: (0) 'politeal-admlnlsratve decentralsadon, the

coordnirlon,and esrablishment of the general guldelines being incumbenr
upon the federal sphere, and che coordnarlon and implementation of respec
tlve programmes upon the srare and munlcipal splheres, as well as charities
And soclal Aslstance entities; (01) "particlpatlon of the populacion, by means

oforganlsacions representing them in the formulacion of policles and ín the

control of actlons raken at allevels This second guldellne ls directly re
lared to the RIghrs Councils

The hlgher couneil on he Rights of Children and Adolescents Ís che Na
tlonalCouncil on the Rights of Chldren and Adolescents (CONANDA)"
CONANDA Is a permanent dellberaciye body that integrares the palicies of
the Mederal Executlve Branch, The CONANDA Is composed of representa

tlves of various Minlsrles and Offces and nine representatlves ol non goV

ernmensal entitles operarlng nationwide ro advocare for the riglhre ofchilaren
Andl adelescents who Are selected rhrough a puble selection process/ he

BOeher 901 and ielie bodyeponlhle far Implenentlng tlie lahs pinejle snd gui
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Council is responsible for establishingg policy for rights of children andado-

lescents, supervising the enforcemenrtatall levels, supportingandd evaluatling

local councils, monitoring and implementing the national budgetand the
National Fund for Children and Adolescents,? Although conceived to be

a civil society program for policy making, the government signiicantly in:

Auences its decisions.69

Under supervision of CONANDA, Child Protective Councils were created

by ECA," as autonomous, permanenttand non-jurisdictional bodies,which

are parttof the local public administration. It is the council's responslblity

to ensure the compliance with the rights of children and adolescenrs E

municipality must have at least one Child Protective Council, composedlt

five members over twenty-one years old, residing in the municipalityand6f
recognized moral suitability, These members are elected by the local pontl
tion for a paid term of four years.

The Child Protective Council supervises the governmental and non-govern:

mental service entiries provided for in ECA and applies protective measures

in cases of violatrion or threat of violation of the rights of children orado:

lescents in risk situations. Risk situations (i. e., abandonment, neglect, fam:

ily conficrs,addiccion, violence, etc.) arise from the action or omission of

society or the state; lack, omission or abuse of parents or guardians or due

to their conducr; and in cases of offences committed by children, since, in

Brazil, the child who commits an offence shall be subject to protective mea

sures only,

The Child Protective Council supervises service entities and requires the

authorities to act when it detects a violatíon or threar to children's rights,

so that appropriate measures are raken to investigate the facts. If there is

a violation of children'srlghts, the Child Protective Council may determine

protective measures, including: referral to parents or guardians, by means

of a temporary term of responsibility, imposing special duties on parents or

guardians; temporary guidance, support and follow-up; compulsory enro

ment and atendance ín an official elementaryschool; inclusion in oficlalor

community services and programs for the protection, support and promotion

of the famly, the child and the adolescent: request for medical, psycholog*

cal or psychiarric trearment, in hospital or outpatient programs; referal for

Inclusion Inan officlal orcommunity program of assisrance, guidance and

62 Decrce No 9,579 of 22 November 2018,

63 MLA Olivelra, Paricipaçko Soclal e Polítieas Pábllcast|uma andllse sobre a influénca do

Conanda nos Insrumentos Orçamenrários

147101/3o-lugartema l-marcio-laizde-dolvela2014:pdf accessed 5)une v
64 Ar 132 ECA.

<htrpsl/reposltorlo,enap.gov.br/bltutam
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reatment of alcoholics and drug addicts; Institutional reception; inclusion
ina fimily reception program (placement of child inresidence of registered
bost familes until it is possible to rerurn to the family oforigin or, if this
ls not posible, referral for adoption); and placement in a substiture fumily.
In che case of foster care, there must be judicial determination, ensuringan

adversary procoeding and opporunity for parents or guardians to be heard,
unless faced with an urgent situatlon on an exceptional basis.

Although the members of the Child Protective Councils are independent

from other authoritles, immune to direct state pressure, they are composed
of individuals who are clecred, subjecred to political pressure that may inter
fere with cheir acion, such as the need for campaign financing, demagogic
acts and using the job as a leverage to obrain other electoral posts (e.g, con

gresman, city council, etc,),6
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Members of religious entities have been occupying these councils. In Sáo

Paulo, 53% of the councillors who took office ín 2020 are linked to neo-Pen

recostal churches, and in Rio de Janeiro chis number is close to 65%. The

influence of the religious institutíons causes problems: councillors prevent
legal abortion in cases of child abuse (rape); a neo-Pentecostal grandmother
reported abuse, without proof, when a mother participated in a ritual ofAf
rican origin wich her child, causing the mother to lose custody of the child;
and children with divorced parents are subjected to a neo-Penrecostal church
ritual called Descarrego'. The ritual stems from the belief of a lack of God
at home' %,

3. The role of police departments, social and legal assistance

Economic limitations, regarding funds for administrative organisations, are

also a problem in che administrative implementation of children's rights.
Specialized Police Departments for the Protection of Children and Adoles
centsare organisations that prorect the rights ofchildren or adolescents who
arevicims or witnesses of physical, psychological, sexual or institutional
Vlolence. Physical violence is described as 'an action inficted on a child or
adolescent that offends hís or her Integrity or bodily health orcauses him/her
physcal suffering. Psychological violence can take on many fearures, such

65 HL Pase,GP Cunha, ML. Borge, APD Parella, 'O Conselho Turelareaspoliclcas públicas para

crlanças e adolescented, Cad BRAPE.BRA(1B) (OctaberlDecember 2020).

S June 2023.

06 G Alessl, Igrejas evangdlkcas neopentecosals dominam conselhot qurelares em Sáo Paulo e

no Rio' BlPus (15 December 2020) <hrtpsilbraslelpats com/brail/2020?12-15/1igrejas-eran

gellcas:neopentecosrais:dominam-conselhosturelares:em-sao-paula-e-no-rlo.hrml>

67 Act No 13,431 of4 April 2012.

accessed
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as discrimination, humiliation, isolation exploitation or systemaic inti:
dation (bullying). Anothér offence is the act of parentall alienation, which is

understood as the interferenceewith the psychological formation of thechild
or adolescent, promoted or induced by one of the parents, by grandparents

or by those who have authority, custody or surveillance. Parental alienation

often leads to the repudiation of the parent or causes injury to the establid

ment or maintenance of bonds with the child.oen
Sexual yiolence is deined by the legislators and includes che following arv.

Sexual abuse is any action chat is used by the child or adolescent for ei
purposes;Commercial sexual exploitation is the use of the child or ado

cent in sexual activity in exchange for remuneration or any other form of

compensation; Human-trafficking is the recruitment, transportation. trane.

fer, accommodarion or reception of the child or adolescent for che purpose

of sexual exploitation;,and Institutional violence is defined in general erms

as the one practiced by a public or contracted institution, cven when geng:

ating re-victimization'.

Currently, Brazil has over one hundred Specialized Police Departments for

the Protection of Children and Adolescents, which is a low number, consid

ering the number ofviolencereports, According to data collected by the Nà

tional Ofce for the Rights of Children and Adolescents, in 2020, more than

95,200 reports ofviolence againstchildren and adolescents were received by

its hotline (Dial 100 ?Dial Human Rights', the service of reports of human

rights violations and information on the rights of vulnerable groups)."1he

most recurrent violationsare physical violence (e.g,, ill-treatment, aggression

and failing to provide the minimum material support necessary forsubsis

tence) and psychological violence (e. g., omission of care, affection, moral,

psychological and social assistance, threat, moral harassment and parental

alienation), About 56,000 of the reports name fathers and mothers as sus

pects of violations, 59% of the total.9

In spite of its protective legal frame, in reality Brazil is a very víolentcounty

towards children and adolescents, The Panorama of Lethal and Sexual V

lence Against Children and Adolescents in Bracil study shows the size ot ti

problem: from 2016 to 2020, there were 34.918 intentional violent deati

68 Brasil, Denunclar ylolaçho de direitos humanos (Dlsque 100) <httpsl/wwwgovbrlp-brt

vicos/denunclaryiolacao-de-direitos-humanos> accessed 5 June 2025,
69 Brasil, 'Brasil tem apenas 110 delegacias especlalizadas em crimes contra criançasc adal

Scentes lircps//www.gov.br/mdh/pr-br/assuntos/noticias/2021/abril/brasil-tem apenssl1
delegaclas-especiallzadas-em-crimes-contra-criancas-eaadolescentes> accessed 5 June 2025
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children and adolescents, an average of 6,970 deaths per year.?0 The study
showed that 'children often die as a result of crimes with characteristics of
domestic violence, while the deaths of adolescents are predominancly char
ACterized by elements of urban armed violence," and the greatest victims
of violence are black boys./? Although it is known that many cases of rape

are not reported, the reported number of cases of sexual violence from 2017

to 2020 are alarming: there were 179,277 cases of rape of vulnerable? and
rape"against victims under 19 years old ín Brazil, and 62,000 victims were
children under ten years of age.3b

To deal with this problem, social and cconomic disparities must be ad

dressed. Among low-income families, the lack of stare intervention is more
common than its abuse. State measures have been taken by providing eco

nomic assistance, as wellas medical and educational aid. Social assistance

can be efteccive in preventing abuse. Among several objectives, social assis

tance is based on the support of needy children and adolescents, in situations
of personal and social risk, offered mainly at the Social Assistance Reference

Centre and the Specialized Social Assistance Reference Centre.70

Social assistance has been provided by Bolsa Familia since 2003. Bolsa Fa

milia is a social welfare program established by President Lufs Inácio Lula
da Silva to support families that live in poverty and that are composed of
pregnant women, children or adolescents. The fnancial aid is provided if the
families have children, but they must ensure that the children are enrolled

in and regularly attend school. Pregnant women must follow up with their
health and medical care. The support provided by Bolsa Familia has been
etfective in supporting children's education. In some rural regions in Brazil,
enrolling children in schools has increased by 91.43%2"
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70 Fundo das Naçócs Unidas para a Ínfncia (UNICEF), Förum Brasilelro de Segurança Pú

bllca, Panoranna da pioléncia letal e sexual contra crlanças eadolesentes no Brasil (Brasil 2021)

S chcps:/www.unlcef.org/brazllmedla/16421/6lelpanorama-violenci-leral-sexual-conta
crlancas-adolescentes-no-brasil.pdf> accessed 5 June 2023

71 UNICEE, Fórum Brasileiro de Segurança Públíca, 5-6.
72 UNICEF, Fórum Brasileiro de Segurança Püblica, 5-6.
19 According to the Crlminal Gode, tape of the vulnerable isa specifc type ofrape,which means

having carnal knowledge or carrying out other lewd acts with a person under 14 years of age

(art 217-A 1940 Criminal Code).

According to the Criminal Code, rape is a specihc type of crime which means 'to cocrce so
neone, through violence or serious threat, to haye sexual inercourse or to perform or allow
pertorming other lewd acts to him/her (art 213 1940 Criminal Code).

75 UNICEF, Fórum Brasileiro de Segurança Pública, 6.

76 Act No 8.742of7 December 1993,

M AP Kern, MT Vicira, RS Frepuglla, 'Impactos do programa bolsa famlia na cducação das

crlanças (2017) <hrps/wwwanpec.orgbrlenconrro/2017/subrnisao/iles_Ih12-00e6a236f
55d70ceed173a082b0el5a9.pdf> accessed 5 June 2023
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Lezally zdoping a child has always been a problem in Brazil. Bureaucraie
difcukies havecaused informal adoptions, which are called 'adoprionie

the Brazilian way (adoçao à brasileira), carried our by simply registering the

adopred child asa biological chíld"" Although technically a crime, judica

decisions have beentolerantwirh this frequent practice, considering thea
truístic intent ínvolved."? Specific laws have been approved to deal with the

difficultiesof fnding families to foster older or interracial children, as wl
as childrenwith síblings orwith dísabilities. More controversial, campaigns

called 'active search have been launched to stimulate adoprion with expo

sure of imagesofspecific children through social media, which hayebeea

consídered a víolationofECA, because they objectify children,!
Facing theseobstacles,Ministério Público acs asa permanent institution that

is essential to the judícíal function of the stare and is entrusted with the de

fence of the legalorder, thedemocraric regimne and the socíal andindivid?al

inalienable interests. One of its duries is to protect children and adolescents,

2ctíng 2s 'guardían of the Law in all procedures involving children and

adolescents,

The Srate Publíc Defender's Office (Defensoria Pública ? DP) defends the

vulnerable and offers guidance and legal assistance to people who cannot

afford the costs of such services. They also cover the costs of fudicial,extT
judicial and experts expenses,

Political disputes may also be an obstacle to child protectíon. For instance

the 2018 electíon of conservatíve representation for the federal executie

power has significantly changed the orientation of the federal administ
tion in regard to child protection. Policies have focused on 'strengthenlns

families, under the traditional view of not confering upon thestate therok

of interveníngdirectly to protect children, but rather the family irselfE As

an cxample, with regard to child vaccination agaínst Covid-19, the federal

admínistrarion has shown strong resistance. Technícal Nores-oficial Acts

of Ministriesthat guide public service- -have been issued by the Minístry of

Health and by the Ministry of Women, Family and Human Rights, stating

78 STJ.34T REsp. No 833,712, Rel, Min, Nancy Andrighí (17 May 2007)
79 STJ,34 T, REsp, No 833.712., Rel. Min. Nancy Andrighi (17 May 2007).

80 Act Nos 12.010/2009, 12.955/2014 and 13509/2017.

81 CRNakamura, Criançaeadolevcente: sujeito ouu objeto da adoçáo? Reflexbes sobre

e proteçáo integral', Ser, Soc. Soc 134 (JanuarylApril 2019).
82 Porinstance, the'strong familiess program',regulated by Resolurion No 1lof30 December 2021

<https:l/ww.in.gov.brlwebldou/-Iresolucao-n-1--de-30-de-dezembro-de-2021-371529592accessed 5 June 2023.
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thatvaccination is not mandatory and that the request of vaccinarioncertif

icates ís a violation ofhuman righrs.3

4. Judicial protection

The courts seek to uphold judicial rights of children and adolescents. In Brz
il, there are two Superior Courts regarding children's rights: the Supreme
Court (Supremo TribunalFederal? STH), guardian of the FederalConstiru
tion and the regulator of the Judiciary Branch and the Superior Court of
Justíce (Superior Tribunal de Justiça?ST), responsible for Standardising the
interpretation of federal laws and solving the civil and criminal cases that
do not involve constitutional matters or specíalised justice (ie, military,
clectoral and labour justice),5

Legal precedents establish explicit situations in which rights thatwere guar
anteed by law had to be taken to the judiciary for a ruling. The precedent
reHects the persistence of the social bias behind non-intervention policies,
with the criminal approach to children in situations ofvulnerability.
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For instance, in 2019, STF banned raking children experiencing homeless
ness into custody, upholding their right tO come and go.5 If otherwise al
lowed, 'it would represent a real blank check so that arbitraryarrests, undue
restrictions on the freedom of minors and violence of all kinds could be
freely inficred, and this cannor be admied' In 1994, the Court decided
that in case of torture ofchildren and adolescents by military police officers,
the offense does not qualify as a military crime, but as a crime typifed in
the Children and Adolescents Starute, thus policeoficers should be tried by
regular courts and not by military cours.S8 While military justice is focused
On disciplinary conduct of ofhicers, regular courts are focused on protecting
children.

Considering difficulties in protecting children in lowincome families, STJ

5 June 2023.

upheld the right to enrol an infant at a day-care facility near his or her resi

dence, as partof the right to earlychildhood education.9 The Superior Court

03 Technical Note 2/2022/SEcoVID/GAB/SECOVID/MS <https/sbim.org.brlimages/
nies/notas-tecnicas/nt-ms-vacinacao-criancas-coyid-5allanos.pdf> accessed 5 June 2023
and Technical Nore 1/2022/COLIB/CGEDH/SNPG/MMFDH hrtps://wwW.gov.brl
mdh/pt-brlassuntos/noticias/2022/janeirolNotaTcnicaSEI_MDH2723962.pdf> zccessed

6 STF <htrp://portalstfjus.br/b accessed 5 June 2023.
STJ<www.sti.jus.br> accessed 5 June 2023.

F, Iribunal Pleno ADI No. 3446, Rel. Min. GilmarMendes (8 Augusr 2019).
E, Iribunal Pleno ADINo. 3446.Rel. Min. Gilmar Mendes (8 Augusr 2019).

o0 STF, Tribunal Pleno. HCNo. 70389. Rel. Min. Celso de Mello (23 June 1994).

SJ, 2Turma, REsp l.663462, Rel. Min. Herman Benjamin (6June 2017).
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also decided that the time a child worked uunder twelve years of age should

be included for his retirement time computation related ro social security

benefits, despite the prohibition of child1 labour by the Federal Constirution.
According to Justice Napoleáo Maia Nunes Filho:

"ThisCourt has setled that the legislarion, by prohibiting child labour. hd
its protection as a scope, havingestablished the prohibition for the benefrof
cheminor and not to his or her detriment. Therefore, this Court reroeni
that minors cannot be deprived of their labour and social security righre
when the exercise of work in childhood is proven. Thus, it is nor allowed

to distegard the rural activity carried our bya child impelled to work even

under 12 years of age, under penalty of punishing the worker, who had hit

or her childhood sacrificed because of the rural work and who could not

have such period compured ar the moment of granting his or her retirement.

Interpretation to the contrary would be violating thc inspiring purposc of
the protecrion rule."

STJ also riuled, by preliminary injunction, without prior hearing of the re
questing partyand based on evidence produced in advance through judicial

inspection, thar the judicial authority could ser a deadline for the uncovering

of irregularities in a provisional hospiralisatíon centre for adolescents that

had chronic overcrowding, clogging of sewage that was circulatíng openly

throughout the unit, bad smell, infestation of rats, leaking pipes, no hor

water for baths for the inmates and deficiencies related to medicaland dental

care, among many other problems.91

Specialized Children's and Juvenile Courts and Family Courts, within the

state courts, have jurisdiction to deal with issues involving children and a

olescents, depending on the matter thar should be examined. Dependns

on the crime committed against the child or adolescent, the Federal Cour

may have jurisdiction to rule on a case. For example, in case of disciosu

lescent on the internet, there is federal Jurisdiction when three Cumulative

publication ofimages with pornographic content involving a child or ado-

requirements are met:

1. the fact is foreseen as a crimne in Brazil and abroad;
2. Brazil is a signarory to an international convenrion or treaty through

which it undertakes to criminally repress this criminal type;and

90 STJ, 1 Turma, Agint no AREsp 956558, Rel, Min. Napoleáo Nunes Maia Filho (2Junt
2020),

91 STJ,2- Turma, REsp 1.653.359, Rel. Min. Herman Benjamin (19 Ocrober 2017).
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3. the conduct has at least begun in Brazil and the result has been produced,

or should have been produced abroad, or reciprocally

trictact91
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State courts have established precedents ordering parents to vaccinate their
children,?> In regard to child vaccinatíon, before the pandemic, STF exam

ined a case ofvegan parentswho refused to vaccinate their children invoking
their philosophical conviction. The court determined that child vaccination
is constitutionally mandatory and not a violation of parental power if the
vaccine, registered in a heálth agency, has been included in the national pro

gram of immunisation or is derermined by law or by a federal, state or dis

During the Covid-19 pandemic, judicial protection ofchildren against one
of the parents became more frequent. There were local decisions prohibiting
one of the parents from travelling with children to places with high levels of
contamination,5 forbidding use of public transportation in long distances

to get the children,6 suspending visitation rights in case ofcontamination
risk behaviour and changing of custody periods.* Nevertheless, decisions
ensured a minimal time of visitation through videoconference until contam
ination risk decreased. Such decisions also safeguarded furure compensation
ofvisiration days

In a provisional decision, STF recently derermined that compulsory indirect
measures may be implemented regarding vaccination, such as restrictions
on certain activities and places if children are not vaccinated, and that the
State hotline may not be used for reporting allegedly 'discriminatory' acts of
people refusing vaccination 0

2 STE, Tribunal Pleno, RE 628624, Rel. Min. Edson Fachin (28 Octobet 2015).

23S; Cam. Esp, ED 10032848320178260428, Rel, Des, Fernando lorres Garcia (21Octo
ber 2019); TJSC, AI40200870220198240000 (2I November 2019); TJMG, 4 C.C. [Court

ot Justice ofRlo de Janelro, 4th Civil Chambetl, AC 10518180076920001, Rel. Des. Dárcio
Lopard| Mendes (12 December 2019).
STE, Plno, ARE 1267879, Rel. Mln. Roberto Baroso,Tibunal Pleno (07 December 2020).

WR), 25: C, C., AL 00442891820208190000, Rel. Des Luiz Fernando de Andrade Piato
(26 August 2020),

0 R, 4 C,C,AT00414606420208190000, Rel Des, Maria Helena Pinto Machado (26 Au

gUst 2020).

A Sehrelber, 'O negacionlsmo no direlto de familla, O Globo (7 May 2021) <htrps://blogs.
Oglobo.glolbo.com/fumus-bon-lurislpost/anderson-schreiber-o-negacionismo-no-direito-de

amilia.html> accessed 5 ]une 2023.
20 1JRI, 3* C.Ci,AI 00194399420208190000, Rel, Des. MarioAsisGonçalves (16November

2020).

1SP, 6 C,D, P. [Court of lustice of Såo Paulo, 6th Private Law Chamber), AI
21509144720208260000, Rel. Des. Alexandre Marcondes (22 February 2021).

00 STE,ADPR 754, Rel. Min. Ricardo Lewandowski, 16 decisío provisória (14 February 2022),
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tssIII. Conclusions

The Brazilian legal system today is entirely based on thee fullprotection doc:

trine. The foundation of this doctrine is the Brazilian Constitution of11988,

assigning to the state, the family andl society the responsibilitytouphold the

rights of children andadolescents, ensuring them absolute prioriry. Thesys

temthat has been implemented by ECAIhas notonly regulated a broadrange

for implementing child protection, involving government organisationsat

of child rights, but it has also establishedda complex administrative system

federal, state andlocal levels and civil ssociety organisations. ECA provides

a legal framework where state intervention in family life is authorie

even ordered, when necessary for the best interest of the child

Nevertheless, mass media and civil society seem to support a tradition:l

point of view for the state to not intervene in family life in regard to the

child's wel-being. The traditional point of view is biased because it hand

over exclusively to the familyboth the autonomy and the responsibility fr

child development, disregarding the social and economic conditions infu.

encing the child's well-being. In the end, it ensures wealthy families auton:

omy from the legal system and state regulations. Families more affected by

poverty have children who are more at risk for criminal institutionalisation,.

but society essentially blames the parents for this outcome.

Political conservatives had taken control of the federal executivebranch in the

2018-2022 term. During this period, administrative actions in child wel-be

ing were guided by the perspective of 'strengthening families and respeting

parental auronomy. This has caused frequent conficts between governnat

actions and the legal system, resulting in judicial intervention in many ca:
Mandatory vaccination is a recent example of this confict. ECA explcity

determines the obligation of parents to vaccinate their children, but mints

tries of the federal administration haye issued technical notes indicating th?

vaccination is optional, allowing parents to decide whether to vacinate ther

children. This conlict led to a judicial decision that, following previous prar?

edents ofSTE, states explicitly that vaccination is mandatory. Thejudicial

interference has been decisive in upholding the legal framework that allous

State intervention to protect rights ofchildren.

Ihe recent change in the federal executive branch, after elections in 2

has already led to an increase of social aid to low-income families

will likely lead toaa general increase of State intervention in Brazilian Aumily

life. The relationship between the federal executive branch and thejudicia

branch will changejust as interpretations andIapplications of thelegal fame

workofchildren's protectionalso evolve.

(After Babel) Stories of State Regulation of Immigrant
Parent-Child Conversations: A Comparative Study
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oeusbvds BernardP Perlmutter*
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(T]beproblem of Babel is quite simply, that of human
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This Article examines disputes berween immigrant families and the state

that occur when the state seeks to regulate relations between parents and
their children. Some disputes may center on the state's role in determining
what language their children learn in school. Others may concern the lan

guage spoken by the children and parents when the state intervenes in and
seeks to regulate the family's life. Differences between the home country and
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(Belarus) and Novogrod Vlinsk (Ukraine) respectively, they met, fell' in love, and married 100

years ago in Wolomin, Poland, whilewalting for their U,S. travel visas, They conversed in Yid

dish, Russian, and (cvenrually) Englishwith their son and only child, born in the U. S. in 1928.
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